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Y the retirement of Mr. Justice Hawkins, 
just before the Christmas vacation of 

the High Court of Justice in England, the 
English Bench loses one of its most con- 
spicuous characters and unique personalities. 
He was better known to the public than any 
of his associates, not because he was a better 
lawyer, although he was, in fact, an excep- 
tionally good one, nor because he had for a 
longer period occupied his exalted position, 
for there have been several English judges 
who have sat longer on the bench and at- 
tained a greater age while in the perform- 
ance of their duties than had Mr. Justice 
Hawkins. And yet he had passed his eighty- 
first birthday, and had completed his twenty- 
second year of continuous and exceptionally 
active service before he finally laid the er- 
mine aside. He had made himself noted for 
a good many things which took the popular 
fancy. He was not a university man, as are 
most barristers, nor was he socially well- 
connected, his father having been a country 
solicitor, but he was a prodigious worker, and 
he had a large mental endowment to work 
with, and he had also an overmastering 
and dominating will. Such men, provided 
there is not some defect of moral character, 
are absolutely sure of success, and young 
Hawkins succeeded from the first. As he 
succeeded he cultivated himself, and when 
finally he reached the bench and settled 
himself to the enjoyment of its honors as 
well as to the discharge of its duties, he ex- 
hibited a tact and a keenness of intellect few 
judges possess. His was the name among 


the judges that most people knew, and his 
room in the courts came to be the “ show- 
No matter what was going on, it 


room.” 


MR. JUSTICE HAWKINS. 


| 








was sure to attract a larger audience than 
any other, not even excepting that of the 
Lord Chief Justice. Strangers from the 
provinces, American lawyers making the 
rounds of the English courts, idlers seeking 
a sensation, and, most of all, the regular 
gallery habitués, were eager to see ‘“ Old 
Hawkins,” as he was not disrespectfully 
called, or “ Sir "Enery ’Orkins,” as he was 
known among a certain class who probably 
had greater reason to fear than to love him. 
For years past he had the pick of the soci- 
ety cases in the Queen’s Bench division, 
and if there was nothing on the lists for the 
day, he invariably had something on hand 
out of which he could provide entertain- 
ment. If everything else failed, he could 
enliven the proceedings with a tilt against 
some one of the counsel who had excited 
his animosity, or an onslaught on the solici- 
tors for the way they had worked up, or 
failed to work up, the case, or the poor 
solicitors’ clerks for the illegibility of their 
writing, or the manner in which the papers 
had been prepared. 

A dry commercial case had no attraction 
for him, and aroused his sarcasm against 
the litigants and the lawyers alike. Upon 
taking his seat in the morning he would 
say: “Who is in Jones v. Smith? Ah! 
you Mr. Robes? Well, I have looked at 
the pleadings in that case, and I can’t make 
head or tail of them. Nobody could. The 
plaintiff don’t seem to know what he is com- 
plaining about, and the defendant hasn’t a 
ghost of an idea what sort of a case he is 
meeting. I can’t try the case. No one 
could. You must put your heads together 
and settle it. If you can’t agree, come to 
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my room and I will help you.” And with 
that he would go on to the more congenial 
part of his day’s list, leaving the unhappy 
parties in Jones v. Smith to make the best 
sort of a settlement possible under circum- 
stances where neither is willing to incur the 
ire of the judge by insisting on trial, and 
both have expended large sums of money 
in making their case and briefing counsel 
for their “day in court.” 

It was, however, in the criminal court that 
Mr Justice Hawkins was most at home. 
Nearly all the causes célébres in the past fif- 


teen years have been tried by him, and in | 
so many of the capital cases has he ap- | 


peared that he has been known as _ the 
“ hanging judge.” 
an imputation that he was actuated by 
cruelty or lacked mercy, the word is a mis- 
nomer, for, on the contrary, he was full of 
compassion to a prisoner who was not prop- 
erly defended or whom the judge thought 
might be innocent. 
lost sight of the responsibility that is im- 
posed upon a judge in England, where there 
is no appeal court, and where an error of 
judgment may be attended by the most 
awful consequences. He had, however, 
what might be vulgarly called a nose for 


crime, and could stalk it however far the | 


distance or clever the rogue. The latter 
might be given a long run and a good run 
for his life, and particularly if he had a 
stupid or bungling counsel to defend him; 
but it was a run that was sure to end in 
conviction, 

It is for these qualities, and more partic- 


ularly his humor and wit on the bench, his | 
| tion between the bench and the bar, until 


love for sport, his gaiety as a raconteur, his 


youthfulness in old age, and the quaintness | 


of his figure as he rode and still rides a 


well set-up cob for his daily exercise, that | 
he will be long remembered, and which | 
| and the sittings were concluded; but had 


make his retirement so much of a public 


event; but to say that it causes unmitigated | 


If by this there is meant | 





He never apparently | 
| a littlke more than twelve hours. 
| be congratulated upon this show of capacity 





as a popular figure by those who have had 
no experience of him as litigants or law- 
yers. It may be, as one enthusiastic leader- 
writer in a prominent morning paper stated, 
that after “fifty-five solid years of contin- 
uous legal labors registered to his unbroken 
credit, all of them marked by courageous 
toil, by commanding ability, by professional 
probity, by acuteness and perspicacity, Mr. 
Justice Hawkins retires at the summit of 
his fame and with the admiration and abso- 
lute confidence of his fellow-countrymen.” 
But to the bar his retirement has come as a 
relief and as the realization of a wish that 
as years rolled on seemed to be incapable 
of fulfilment; for he was physically one of 
the most enduring of men and never seemed 
to know fatigue or feel increasing years. 
Only the week before his resignation was 
placed in the hands of the lord chancellor he 
sat at Maidstone for several successive days 
far beyond the hours customary in court, 
and on the last night until eleven o’clock, or 
He may 


for judicial work in one who has passed 
his fourscore of years, but those who were 
obliged to appear before him, and who had 
other cases to prepare for trial the next day 
in a distant court, were not gratified by the 
exhibition. In fact, Mr. Justice Hawkins 
has not always been successful in sparing 
inconvenience, annoyance and expense to 
barristers, and he has not always been cred- 
ited with an overwhelming desire to do so. 


| In the course of the protracted sittings at 
| Maidstone, already alluded to, more than 


one incident occurred to increase the fric- 


it reached the point where it was agreed 
between the barristers present that they 
should rise and leave the court in protest. 
Cooler heads, however, exhorted to patience, 


the resignation of the judge not taken place, 


regret in the legal profession would scarcely | a repetition of the Maidstone experience 


be accurate, however much he may be missed 


| would undoubtedly have led to a revolt such 





Mr. Fustice Hawkins. 5! 





as has never before been seen in the courts 
of England. 

Mr. Justice Hawkins was so long on the 
bench, and so long an active practitioner at 
the bar, that his career becomes an excep- 
tionally interesting one to students of con- 
temporary legal history. He was called to 
the bar in 1843, and fifteen years afterwards 
took “silk.” Thenceforward, as a Queen’s 
counsel, and afterwards as a judge, he took 
part in nearly every important case of the 
last half century. His most notable work, 
in cases with which Americans are familiar, 
was in connection with the famous Tich- 
borne trial. The array of counsel alone in 
that case would make it something to be 


remembered beyond the present generation. | 
In the first of the cases, for there were two, | 


Orton claimed the Tichborne estate. Ser- 
geant Ballantine appeared for the plaintiff, 
and with him were Mr. Hardinge Gifford 
(now the Lord Chancellor), Mr. Jeune (now 
Sir Francis Jeune, the presiding judge of the 
Divorce Court), and others, while for the 
defense were Sir John Coleridge (afterwards 
Lord Chief Justice), Mr. Hawkins, Q. C. 
(the Mr. Justice Hawkins who has just re- 
tired), and, among others, Mr. Charles 
Bowen, who afterwards became Lord Jus- 
tice Bowen, one of the most able judges 
who ever sat in the Court of Appeal. Legal 
students assert, and more than one text-book 


writer has confirmed the opinion, that the | 


masterly manner in which, for eleven days, 
Mr. Hawkins cross-examined Boiquet, a 
friend of the family, an antiquarian, and the 
principal witness for the claimant, was a 
model for students in practice and evidence. 


The second trial, that of Orton for per- | 


jury, began on April 23, 1872, and was 
not finished until February 28, 1874, having 
occupied, during these twenty-two months, 
no less than 188 days of solid work! In 
the former trial Mr. Coleridge had occupied 
twenty-six days in opening the defense, and 
Dr. Kenealy had made two speeches each 
of twenty-eight days’ duration; in the sec- 











ond, Mr. Hawkins, wishing to be brief, took 
only six days in opening the case for the 
crown, and, after examining 180 witnesses, 
he occupied nine days in his reply to the 
jury. During the continuance of this trial, 
Mr. Hawkins was accustomed to work till 
past midnight, and to rise every morning at 
four o’clock to read over the evidence which 
had been given on the previous day, in order 
to see how it bore on his policy, and where 
it should be strengthened or weakened. This 
strain he endured constantly for months, and 
until the end, although nearly prostrated by 
an attack of brain fever. He was successful 
in getting a verdict from the jury, and in 
seeing the claimant sentenced to fourteen 
years’ hard labor for perjury. 

The two qualities for which Mr. Justice 
Hawkins was most distinguished were. capa- 
city for work and immense power of con- 
centration and application to matters of 
intricate detail, when the subject interested 
him. As a lawyer, his income was so con- 
siderable from lucrative compensation cases, 
election petition cases, and important crim- 


| inal cases, that he amassed a large fortune; 


and the story is current that his clerk, who, 


as is the custom at the English bar, received 
| certain fees depending in amount upon his 


master’s income, was able to ride in the 
park and have a box at the opera. This 
capacity for work enabled the retiring judge, 
as his last act on the bench, to preside at a 
trial at the Old Bailey which lasted several 
days, and in which thirty or forty witnesses 
were examined. His summing up occupied 
three hours, and, without referring to a 
single note, he covered every material fact in 
the testimony of the witnesses, and weighed 
every point presented to him by counsel. 

The stories that are told of Mr. Justice 
Hawkins are innumerable; and while some 
may be attributed to him for want of a better 
peg to hang them on, enough of the genuine 
may be gathered up to show the manner of 
the man and the quickness of his wit. 

As a junior counsel, Mr. Justice Hawkins 
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was once practicing before Lord Campbell, 
who was somewhat pedantic. In addressing 
the jury, Mr. Hawkins, in referring to a 
brougham, pronounced the word with two 
syllables,—‘“‘ bro’-am.” ‘‘ Excuse me,” said 
his lordship, blandly, “ but I think that if 
instead of saying ‘ brough-am’ you were to 
say ‘broom’ you would be more intelligible 
to the jury, and, moreover, you would save 
a syllable.” “I am much obliged to your 
lordship,” quietly replied Mr. Hawkins, and 
proceeded to bring his address to a close. 
Presently the judge, in summing up, made 
use of the word “ omnibus.” Instantly up 
rose Mr. Hawkins, and exclaimed, ‘‘ Pardon 
me, m’ lud, but I would take the liberty of 
suggesting that instead of saying ‘omnibus’ 
your lordship should say ‘’bus,’ you would 


then be more intelligible to the jury, and, | 


besides, you would save two syllables. 

During the Tichborne trial, where he was 
opposed by Dr. Kenealy, in the course of 
a discussion whether equivalent terms could 
be found in English for French words, and 
vice versa, Mr. Hawkins was asked whether 
he thought the word canaille could be 
adequately rendered in our language. He 
answered, without a moment’s hesitation, 
‘‘ Yes — ‘ Kenealy.’” 

During the hearing of the Tranby Croft 
baccarat case, much comment was caused 
by the manner in which Lord Coleridge 
allowed the bench to be occupied by lady 
spectators. Shortly after this case, Mr. 
Justice Hawkins had to hear a libel action 
arising out of some criticisms a member of 
the London County Council had passed 
upon the moral character of some mario- 
nettes which were then being exhibited at the 
Westminster Aquarium. The marionettes— 
two male dolls and a female figure — were 
produced in court. 

“Where shall we put these figures?” 
asked counsel. 

‘I suppose the lady,” said Sir Henry, 
maliciously, “ought to be accommodated 
with a seat on the bench.” 











Mr. Justice Hawkins once had to sentence 
an old swindler, and gave him seven years. 
“Oh, my lord!” whined the man, “I'll 
never live half the time!” The judge took 


| another look at him and answered, “I don’t 


think it is at all desirable that you should.” 

On another occasion the usual formality 
was gone through of asking a prisoner who 
had been found guilty if he had anything to 
say. Striking a theatrical posture, and with 
his right hand in the air, the man exclaimed : 
“May the Almighty strike me dead if I 
don’t speak the truth,—I am innocent of 
this crime!” Judge Hawkins said nothing 
for about a minute. Then, after glancing at 
the clock, he observed, in his most impres- 
sive tones: ‘Since the Almighty has not 
thought fit to intervene, I will now proceed 
to pass sentence.” 

Until his death, Jack, a fox terrier, was 
Sir and 
friend. 


Henry’s inseparable companion 
He was a present from the late 
Lord Falmouth. Many a good story is 
told of Jack and his master. Once, in a 
crowded assize court, Jack was sitting at 
the judge’s feet when a barrister commenced 
to cross-examine a witness in a loud and 
angry tone of voice. Jack took offense and 
barked lustily. ‘Dear me, dear me! pray 
let us have quiet!” said Sir Henry. “1 wish 
gentlemen wouldn’t bring dogs into court!” 

The caustic remarks of his lordship have 
not always been confined to the bench. At 
the opening of an assize, the chaplain 
preached what he conceived to be a dis- 
tinctly good sermon, and he had the temer- 
ity to sound Mr. Justice Hawkins on the 
‘‘ Did you approve of my sermon, 
my lord?” he asked. ‘I remarked in your 
sermon, Mr. Chaplain,” was the prompt 
reply, “two things which, to be candid, I 
did not approve of, and which I have, I am 
glad to say, never remarked on a similar 
occasion.” ‘ They were, my lord?” was the 
anxious question of the preacher. ‘The 
striking of the clock,” answered Mr. Justice 
Hawkins, “twice, sir.” 


subject. 
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Sir Henry was once presiding over a long, 
tedious, and uninteresting trial, and was 
listening, apparently with great attention, to 
a very long-winded speech from a learned 
counsel. After a while he made a pencil 
memorandum, folded it, and sent it by the 
usher to the Q. C. in question, who, unfold- 
ing the paper, found these words: “ Patience 
competition: Gold medal, Sir Henry Hawk- 
ins; honorable mention, Job.” 

To the representatives of the press dis- 





charging their duties in his court he was 
invariably courteous, but even they did not 
always escape his quiet sarcasm. During 
the hearing of a case at Norwich assizes 
women and children were ordered out of 
court. Counsel subsequently called his 
lordship’s attention to the fact that the 
messenger boys of the papers remained, and 
was met with the quiet rejoinder: ‘ They 
are members of the press, and probably 
the evidence cannot corrupt their minds.” 


QUAINT OLD CUSTOMS WHICH WILL NOT DIE. 


Joun DE 


HOUGH we live in a very progressive 

age, there is such a conservative love 

for old customs in Great Britain that a so- 

ciety has been formed for the advocacy of 

-the revival of those customs which have 
fallen into desuetude. 

Many quaint customs, some on which 
certain rights depend, are maintained with 
strict regard to the original institution. 

When John of Gaunt, in 1362, gave a 
charter to the borough of Hungerford, in 
Berkshire, he stipulated that certain customs 
should be established and observed through 
all time. Though over five hundred years 
have passed, the good people of Hungerford 
observe the customs and retain their anti- 
quated form of government. 

Hungerford is the only unreformed bor- 
ough in England, and it is proud of the 
distinction. The original charter vests the 
government of the borough in the High 
Constable, feofees, portreeve, bailiff, tithing- 
men and Hocktide jury. No one is eligible 
for the office of High Constable unless he 
shall have served as tithing-man, bailiff and 
portreeve. 

Hocktide customs and Hocktide juries 
date back to the thirteenth century. The 
Monday and Tuesday after the second Sun- 





MorGan. 


day following Easter Day used to be Hock- 
tide. On the Monday, the women of a 
parish held the roads and streets and stopped 
all men who came that way, and having 
bound them with cords, only set them at 
liberty when a small sum of money was 
paid. On the Tuesday, the men had the 
same privilege, stopping the women and re- 
leasing them only when they consented to 
pay a penny or be kissed. These customs 
became obsolete in all places, except Hun- 
gerford, in the eighteenth century. 

In Hungerford, the custom has _ been 
modified, the men forming themselves into 
the Hocktide jury. This jury elects the 
High Constable, who is Lord of the Manor 
during his term of office, coroner of the 
borough and of so great importance that no 
municipal business can be transacted with- 
out his consent. The jury then elects the 
other officers for the year including a port- 
reeve, bailiff, a number of “tuttimen,” or 
tithing-men, three water bailiffs, three over- 
seers of port-downs, three keepers of the 
common coffer, two ale-tasters, a hayward, 
hall-keeper and bellman. 

The ceremonies commence on the Friday 
before Hockney, when the Audit supper is 
held at the John of Gaunt’s inn. In accord- 
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ance with the ancient custom the supper 
consists of Welsh rarebits, macaroni and 
water-cress, followed by copious drafts of 
hot punch. 

On the Tuesday at sunrise, the public 
bellman steps out on the balcony of the 
Town Hall, and blows a blast from the very 
horn given to the town by John of Gaunt. 
This blast is to call together the Hocktide 
jury. Punctually at nine o’clock the officer 
selected reads the charter and ancient rules, 
and then calls the names of all free-suitors 
and those having the right of common, or 
fishing. Those who do not answer are con- 
demned to pay the fine of one penny, or to 
lose their rights of common for one year. 
The High Constable is then called on to 
read his statement of the municipal receipts 
and expenditure and to place on the table 
his badge of office, the corporate seal and 
all public documents which he may have. 
When this part of the program has been 
gone through and the officers elected for the 
coming year, the tuttimen are instructed to 
do their duty. These men, reduced in num- 
ber to two at the present day, leave the Town 
Hall carrying a staff, six feet long, bedecked 
with choice flowers and streamers of blue rib- 
bon, the whole surmounted with a cup and 
spike bearing an orange. 

They have to call at every house in the 
borough and receive tribute from each in- 
habitant, if he be a male a penny, if a lady, 
a kiss, “‘ given under the shadow of the tutti- 
pole.” With each salute an orange is given 
and the attendant replaces the orange by 
another in the cup on the staff. If any 
female tries to evade being kissed she can 
be pursued and imprisoned until she kisses 
the tuttimen. After the perambulation by 
the tuttimen a banquet is held, and a right 
good time those invited have. 

On the Friday the newly elected officers 
are sworn in and the High Constable is ex- 
pected to give a banquet to every townsman 
who likes to attend, and hot punch is sup- 
plied ad libitum to everyone all day. 





These customs are still observed in Hun- 
gerford, and each year the tuttimen exer- 
cise the right of kissing the ladies of the 
borough. 

Another curious custom kept alive in 
many parishes and being revived in many 
more, is that of ‘‘ Beating the Bounds” or 
as it is variously called ‘ Perambulation of 
Parishes,” “ rogationing” or “ ganging the 
boundaries.” The custom goes back to the 
time of the ancient Britons, and the Druids 
made it an occasion for supplicating the 
Divine blessing on the fruits of the earth, 
and for impressing on the faithful a due re- 
spect for the bounds of individual property. 

Before maps and surveys came into use 
the practice was necessary to keep in mem- 
ory the limits and boundaries of parishes, 
and the legal maps relied on to-day are 
based on these perambulations. 

A procession, headed by the rector of the 
parish, was formed and all who wished to 
join were welcome. After liberal potations 
were indulged in, the procession marched 
completely around the parish. A number 
of boys were compelled, much against their 
desire, to join in the procession and at cer- 
tain points a halt was called and one of the 
boys whipped thoroughly, it being thought 
that the impression made on the memory of 
the whipped boy would remain through life 
so that he would always be able to keep in 
mind the exact boundaries. Each boy after 
being whipped was given a small sum of 
money, called ‘‘ bounding money.” 

The necessity of perambulating along the 
old track often occasioned curious experi- 
ences. Ifa canal had been cut through the 
boundary it was held that merely crossing 
the water in a boat, or over a bridge, was 
not sufficient, some of the parishioners must 
actually walk through the water, no matter 
how deep, so that it could be said that the 
bounds were perambulated. In one case a 
dispute arose in an action concerning the 
boundary of a parish, because instead of the 
bounds having been perambulated, the pro- 
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cession had walked along the banks of the 
river, which was part of the boundary, and 
that some had swum over the boundary line. 
It was contended that because the feet had 
not touched the bed of the river there could 
be no evidence of perambulation. 

I remember, one New Year’s Day, being 
in the town of Aylesbury, following the pro- 
cession of bound-beaters, and watching them 
beat the bounds. The men carried long 
willow wands with which they beat the pave- 
ment, or wherever the boundary was said to 
be. At last they found a house erected on 
the line and the whole procession entered 
the house, passed through the kitchen and 
out by the window. A little farther on a 
baker had erected an oven on the boundary 
line and a boy was seized and pushed into 
the oven so that he could “beat the 
bounds.” 
of any use, many parishes keep up the cus- 
tom and the society recently established 
speaks of these annual perambulations as 
being “ highly beneficial” to the public. 

For several years I was interested in the 
effort to reclaim the commons from rapa- 
cious lords of Manors, and I often wished 
that the “bounds” of the commons had 
been beaten annually so that there could be 
no dispute about the extent of land which 


Though no longer necessary, or | 





had been wisely set apart for the people to 
hold in common. 

The Manor of Oakham, in Rutlandshire, 
preserves a quaint custom. Peers of the 
realm were prohibited passing through the 
Manor, and if any peer should defy the 
order his horse was seized and its hoofs 
taken off. This cruelty was modified later and 
instead of the hoofs, the shoes were removed 
and kept in the castle with an appropriate 
inscription setting forth the name of the 
peer and the date of his disobedience of the 
law. Although the castle is in ruins, save a 
small portion used as a county hall, the 
custom is kept up and every peer who 
passes through the town has to send a new 
horseshoe to be nailed up on the castle 
wall. The latest instance occurred in June, 
1897, when the Earl of Onslow passed 
through the town. The earl had a silver 
horseshoe made, highly decorated, bearing 
the inscription: ‘“ William Hillier, 4th Earl 
of Onslow.” This was forwarded to the con- 
stable of the castle and by him placed on the 
wall by the side of several centuries of horse- 
shoes. There are rusty old shoes dating back 
several hundred years, gold shoes sent by 
peeresses, silver and steel and iron shoes, each 
telling of some peer who had dared to dis- 
obey the law of the Manor. 
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THE “OPEN DOOR” POLICY AND THE LAW. 


By BenjAMIN S. DEan. 


T is our policy to increase by growing 
and spreading out into unoccupied re- 
gions, assimilating all we incorporate,” 
wrote John C. Calhoun, secretary of state, 
to Mr. King, our minister to France, in 
1844. ‘In a word,” he continues, “to in- 
crease by accretion, and not through con- 
quest by the addition of masses held together 
by the cohesion of force. No system can 
be more unsuited to the latter process, or 
better adapted to the former, than our ad- 
mirable Federal system.” Perhaps the tra- 
ditional policy, and the true one, of this 
republic has never been better stated than 
in the words quoted above, and it is because 
thoughtful men see in the proposed “ open 
door” policy a complete abandonment of 
this ideal, and the assertion of powers on 
the part of the general government which 
have not been delegated to the Congress or 
to the executive, that the dormant states- 
manship of the nation is finding expression 
in the demand that we shall not assume the 
responsibilities incident to the annexation of 
the Philippine Islands. 

Andrew Carnegie, voicing a considerable 
sentiment, and one which is destined to 
grow, has already called attention to the 
error in business policy, and to the fact that 
there is no power, either in the executive or 
in the legislative branch of the government, 
to establish the ‘‘open door” policy in the 
Philippines, without abandoning our tariff 
system in the nation. Senator Foraker, in 
a published interview, attempts to controvert 
Mr. Carnegie upon the constitutional propo- 
sition, and asserts the somewhat remarkable 
doctrine that the provision of subdivision 
one of section 8 of article I,that “all du- 
ties, imposts, and excises shall be uniform 
throughout the United States,” refers only 
to the United States, and not to the ter- 


' has had time to act. 





ritories within its control, and that, under 
the provisions of section 3 of article IV, that 
“Congress shall have power to dispose of 
and make all needful rules and regulations 
respecting the territory or other property 
belonging to the United States,” the Con- 
gress has plenary powers to deal with the 
territory and inhabitants of conquered pos- 
sessions in such manner as it may deem 
proper. 

It is apparent either that Senator Foraker 
is ignorant of the history of the Constitution, 
or that he is attempting to deceive the peo- 
ple in a partisan effort to sustain the admin- 
istration in its untenable position. These 
precise questions have been before the Su- 
preme Court of the Uniied States, and both 
of them have been decided in accordance 
with the contention of Mr. Carnegie. Dur- 
ing the war with Mexico the United States 
took military possession of California, and 
came into control of the port of San Fran- 
cisco. R. B. Mason, military governor of 
California, appointed Edward H. Harrison 
on the 3d day of September, 1848, tempo- 
rary collector of the port of San Francisco, 
and authorized the collection of a tariff, 
based upon a schedule furnished by the 
treasury department. In a letter by Mr. 
Buchanan, secretary of state, to Mr. Vor- 
hees, on the 7th of October, 1848, after call- 
ing attention to the fact that by the treaty 
of peace California had been ceded to the 
United States, but that no provision of law 
had been made for its government, the mili- 
tary government is practically authorized to 
continue in operation until the legislature 
“This government 
de facto,” says Mr. Buchanan, “ will, of course, 
exercise no power inconsistent with the pro- 
visions of the Constitution of the United 
States, which is the supreme law of the land. 
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For this reason no import duties can be 
levied in California on articles the growth, 
produce, or manufacture of the United 
States, as no such duties can be imposed in 
any other part of our Union on the products 
of California. Nor can new duties be charged 
in California upon such foreign productions 
as have already paid duties in any of our 
ports of entry, for the obvious reason that 
California is within the territory of the 
United States.” 

During the military occupation, when a 
war tariff was exacted, and before the estab- 
lishing of a port of entry at San Francisco 
by the legislature, Cross, Hobson & Com- 
pany, among others, attempted to land for- 
eign goods in the port of San Francisco 
without the payment of duty, holding, as 
Mr. Foraker now holds, that as there was no 
port of entry, and the port being in the ter- 
ritory and not in the United States, there 
was no authority to collect the duties. Col- 
lector Harrison, however, insisted on col- 
lecting the revenues, and Cross, Hobson & 
Company paid the demand under protest, 
and afterward brought suit to recover. This 
case came before the Supreme Court of the 
United States on a writ of error to the Cir- 
cuit Court of the United States for the south- 
ern district of New York. Mr. Justice Wayne, 
in delivering the opinion of the court, says: 
“Tt was urged that our revenue laws covered 
only so much of the territory of the United 
States as had been divided into collection 
districts, and that out of them no authority 
had been given to prevent the landing of 
foreign goods or to charge duties upon them, 
though such landing had been made within 
the territorial limits of the United States. 
To this it may be successfully replied that 
collection districts and ports of entry are 
no more than designated localities within 
and at which Congress had extended a liber- 
ty of commerce in the United States, and 
that so much of its territory as was not with- 
in any collection district, must be considered 
as having been witheld from that liberty. It 


is very well understood to be a part of the 
laws of nations, that each nation may desig- 
nate, upon its own terms, the ports and 
places within its territory for foreign com- 
merce, and that any attempt to introduce 
foreign goods elsewhere within its jurisdiction, 
is a violation of its sovereignty. It is not 
necessary that such should be decreed in 
terms, or by any decree or enactment, the 
expressed allowances being the limit of the 
liberty given to foreigners to trade with such 
nation. Upon this principle the plaintiffs 
had no right of trade with California with 
foreign goods, except upon the permission 
given by the United States under the civil 
government and war tariff which had been 
established there. And when the country 
was ceded as a conquest, by a treaty of 
peace, no larger liberty to trade resulted. 
By the ratification of the treaty, California 
became a part of the United States. And 
as there is nothing differently stipulated in 
the treaty with respect to commerce, it be- 
came instantly bound and privileged by the 
laws which Congress had passed to raise a 
revenue from duties on imports and tonnage. 
... The right claimed to land foreign goods 
within the United States at any place out of 
a collection district, if allowed, would be a 
violation of that provision in the Constitu- 
tion which enjoins that all duties, imposts 
and excises shall be uniform throughout the 
United States. Indeed it must be very clear 
that no such right exists, and that there was 
nothing in the condition of California to 
exempt importers of foreign goods into it 
from payment of the same duties which 
were chargeable in the other ports of the 
United States.” 

This case is exactly in point; it is deal- 
ing with precisely the same situation which 
will exist when the Philippine Islands 
are brought under the jurisdiction of the 
United States by conquest, and the court 
distinctly asserts that the constitutional pro- 
vision in respect to duties is as active in the 
| conquered territory of California, as in any 
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other port of the United States. We come, 
then, to the consideration of the question 
whether the Constitution, under the provis- 
ions of section 3 of article IV, has authorized 
Congress to override this positive rule of 
the Constitution in dealing with the territo- 
ries which may from time to time come 
within its control, for unless this has been 
done, the “ open door” policy cannot be in- 
augurated, unless we are willing to adopt 
the same policy in respect to all of our ports 
of entry. 

This question has also passed in review 
before the Supreme Court of the United 
States, and while its decision precipitated the 
baptism of blood which redeemed this na- 
tion from slavery, its doctrine has never 
been disputed in any tribunal, in so far as 
this particular question is concerned. In 
the decision of the Dred Scott case (19 
Howard, 393) it became necessary to con- 
sider the power of Congress to enact a law 
in respect to the Northwest Territory, and 
the question decided cannot be better stated 
than in the words of the court: “The act 
of Congress, upon which the plaintiff relies,” 
says Chief Justice Taney, delivering the 
opinion of the court, “ declares that slav- 
ery and involuntary servitude, except as a 
punishment for crime, shall be forever pro- 
hibited in all that part of the territory ceded 
by France, under the name of Louisiana, 
which lies north of thirty-six degrees thirty 
minutes north latitude, and not included 
within the limits of Missouri. And the dif- 
ficulty that meets us at the threshold of 
this part of the inquiry is, whether Congress 
was authorized to pass this law under any 
of the powers granted to it by the Constitu- 
tion; for if the authority is not given by 
that instrument, it is the duty of this court 
to declare it void and inoperative, and inca- 
pable of conferring freedom upon any one 
who is held as a slave under the laws of any 
one of the States.” 

This case came before the court in 1856, 
at a time when the agitation against the insti- 


| 
| 





tution of slavery was fast bringing to a crisis 
the affairs of the nation, and when there was 
every inducement to compromise and con- 
ciliate the people on both sides of the Mis- 
souri compromise line. The decision is, 
therefore, of great importance, as a declara- 
tion of the true construction to be put upon 
the Constitution, and to show that the exact 
question presented in the controversy be- 
tween Mr. Carnegie and Senator Foraker 
was before the court, the language of the 
Chief Justice will again be quoted: “The 
counsel for the plaintiff has laid much stress 
upon that article in the Constitution which 
confers on Congress the power ‘To dispose 
of and make all needful rules and regula- 
tions respecting the territory or other prop- 
erty belonging to the United States’; but, 
in the opinion of the court, that provision 
has no bearing upon the present controversy, 
and the power there given, whatever it may 
be, is confined, and was intended to be con- 
fined, to the territory which at that time be- 
longed to, or was claimed by, the United 
States, and was within their boundaries as 
settled by the treaty with Great Britain, and 
can have no influence upon a territory 
afterward acquired from a foreign govern- 
ment. It was a special provision for a 
known and particular territory, and to meet 
a present emergency, and nothing more.” 
The court then enters into an exhaustive 
discussion of the history of the clause under 
consideration, and concludes that “there is 
certainly no power given-by the Constitution 
to the Federal government to establish or 
maintain colonies bordering on the United 
States or at a distance, to be ruled and gov- 
erned at its own pleasure; nor to enlarge its 
territorial limits in any way, except by the 
admission of new States. That power is 
plainly given; and, if a new State is ad- 
mitted, it needs no further legislation by 
Congress, because the Constitution itself de- 
fines the relative rights and powers, and du- 
ties of the States, and the citizens of the 
State, and the Federal government. But no 
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power is given to acquire territory to be held 
and governed permanently in that character.” 

‘“We do not mean, however,” continues 
the learned Chief Justice, ‘‘to question the 
power of Congress in this respect. The 
power to expand the territory of the United 
States by the admission of new States is 
plainly given; and in the construction of 
this power by all the departments of the 
government, it has been held to authorize 
the acquisition of territory, not fit for admis- 
sion at the time, but to be admitted as soon 
as its population and situation would entitle 
it to admission. J/¢ ts acquired to become a 
State and not to be held as a colony and gov- 
erned by Congress with absolute authority ; 
and as the propriety of admitting a new 
State is committed to the sound discretion 
of Congress, the power to acquire territory 
for that purpose, to be held by the United 
States until it is in a suitable condition to 
become a State upon an equal footing with 
the other States, must rest upon the same 
discretion. It is a question for the political 
department of the government, and not the 
judicial; and whatever the political depart- 
ment of the government shall recognize as 
within the United States, the judicial depart- 
ment is also bound to recognize, and to ad- 
minister in it the laws of the United States, 
so far as they apply, and to maintain in the 
territory the authority and rights of the 
government, and also the personal rights 
and rights of property of individual citizens, 
as secured by the Constitution. All we 
mean to say on this point is, that, as there is 
no express regulation in the Constitution 
defining the power which the general gov- 
ernment may exercise over the person or 
property of a citizen in a territory thus ac- 
quired, the court must necessarily look to 
the provisions and principles of the Consti- 
tution, and its distribution of powers, for the 
rules and principles by which its decision 
must be governed. 

“ Taking this rule to guide us, it may be 
safely assumed that citizens of the United 





States who migrate to a territory belonging 
to the people of the United States, cannot 
be ruled as mere colonists, dependent on 
the will of the general government, and to 
be governed by the laws which it may think 
proper to impose. The principle on which 
our government rests, and upon which alone 
they continue to exist, is the union of States, 
sovereign and independent within their own 
limits in their internal and domestic con- 
cerns, and bound together as one people by 
a general government, possessing certain 
enumerated and restricted powers, delegated 
to it by the people of the respective States, 
and exercising supreme authority within the 
scope of the powers granted to it, through- 
out the dominion of the United States. A 
power, therefore, in the general government 
to obtain and hold colonies and dependent 
territories, over which they might legislate 
without restriction, would be inconsistent 
with its own existence in its present form. 


“But the power of Congress over the 
person or property of a citizen can never be 
a mere discretionary power under our Con- 
stitution and form of government. The 
powers of the government and the rights 
and privileges of the citizen are regulated 
and plainly defined by the Constitution it- 
self. And when the territory becomes a 
part of the United States, the Federal gov- 
ernment enters into possession in the char- 
acter impressed upon it by those who cre- 
ated it. Jt enters upon tt with tts. powers 
over the citizen strictly defined and limited 
by the Constitution, from which it derives its 
own existence, and by virtue of which alone 
it continues to exist and act as a government 
and sovereignty. Jt has no powers of any 
kind beyond it; and it cannot, when it enters 
a territory of the United States, put off its 
character, and assume discretionary or des- 
potic powers which the Constitution has de- 
nied to it. It cannot create for itself a new 
character separated from the citizens of the 
United States, and the duties it owes them 
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under the provisions of the Constitution. 
The territory being a part of the United 
States, the government and the citizen both 
enter it under the authority of the Constitu- 
tion, with their respective rights defined and 
marked out; and the Federal government 
can exercise no power over his person and 
property, beyond what that instrument con- 
fers, nor lawfully deny any right which it 
has reserved.” 

The learned chief justice then calls atten- 
tion to the provisions of the Constitution 
guaranteeing religious liberty, freedom of 


the press, the right to keep and bear arms, | 


the right to trial by jury, to peaceably as- 
semble and petition for the redress of griev- 
ances, etc., and says: “The powers over 
person and property of which we speak are 
not only not granted to Congress, but are in 
express terms denied, and they are forbid- 
den to exercise them. And this prohibition 
is not confined to the States, but the words 
are general, and extend to the whole terri- 
tory over which the Constitution gives it 
power to legislate, including those portions 
of it remaining under territorial government, 
as well as that governed by States. Itis a 
total absence of power everywhere within 
the dominion of the United States, and 
places the citizens of a territory, so far as 
these rights are concerned, on the same footing 
with citizens of the States, and guards them as 
firmly and plainly against any inroads which 
the general government might attempt, un- 
der the plea of implied or incidental powers.” 

This being the law, that there is no power 
in Congress higher than the Constitution, 
it must be apparent that the ‘open door” 
policy, which undertakes to give European 
nations the same rights in the Philippines 
as ourselves, cannot be made operative. 
The moment these islands are annexed to 
the United States they become a part of its 
territory, and are subject to the provisions 
of the Constitution, which requires that “all 
duties, imposts, and excises shall be uniform 
throughout the United States,” and that “ no 








tax or duty shall be laid on articles exported 
from any State.” The Dingley tariff act, by 
operation of law, becomes operative at every 
port of entry in any of the possessions of the 
United States immediately upon the’ratifica- 
tion of the treaty of session, and the Con- 
gress has no authority to change it, except 
as it may change the law in respect to all 
ports of entry. By the same act of ratifica- 
tion the inhabitants of the Philippines be- 
come naturalized citizens of the United 
States, and entitled to all of the rights and 
privileges of citizens of the United States; 
they may come into the State of New York, 
and, after a residence of one year, become 
entitled to vote at all elections. It equally 
nullifies the contract labor law, in so far as 
these islanders are concerned, and the op- 
portunities for profitable colonization of 
voters is thus materially extended. 

Would it not be well to suspend action in 
reference to the Philippine Islands until we 
have solved the problem of dealing with our 
new possessions in Hawaii and Porto Rico? 
Gibbons tells us that “In the decline of the 
Roman Empire, the proud distinctions of the 
republic were gradually abolished; and the 
reason or instinct of Justinian completed the 
simple form of an absolute monarchy. The 
emperor could not eradicate the popular 
reverence which always waits on the posses- 
sion of hereditary wealth or the memory of 
famous ancestors. He delighted to honor 
with titles and emoluments his generals, 
magistrates and senators, and his precarious 
indulgence communicated some rays of their 
glory to their wives and children. But in 
the eye of the law all Roman citizens were 
equal, and all subjects of the empire were 
citizens of Rome. That inestimable charac- 
ter was degraded to an obsolete and empty 
name.” Are we not confronted by this 
same menace to our national life; is that citi- 
zenship worth the having which is placed on 
an equality with that of an alien race, ages 
behind the development even of those whom 
we have but recently freed from bondage? 
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THE SOUTHERN JUDICIARY AND SLAVERY. 


By ALBERT W. GAINES. 


HE American people had scarcely 

gotten their governmental machinery 
fairly to work before the wrangle between 
freedom and slavery began, and the adher- 
ents of each were wary to take advantage 
of everything that might favor their con- 
tentions. 

The acquisition, or contemplated acquisi- 
tion, of any new territory was the signal for 
a renewal of the conflict with fresh vigor, 
and every foot of newly-acquired territory 
was a battle-ground of the contending forces. 


The acquisition of Louisiana, the Mis- | 
souri Compromise, the attempted Nullifica- | 
tion, the Annexation of Texas, the Kansas- | 
| with slavery fully and firmly established, 
| and she began at once to make laws; and her 


Nebraska Bill, the Omnibus Bill, the pas- 
sage of the Fugitive Slave Law, the Dred 
Scott Decision; the discussions of which by 


orator, historian, and novelist kept the 


subjects alive in the minds of the people, | 
all played their important parts in the polit- | 


ical drama. 
It would naturally be supposed that the 


slave-holding States, during all these excited | 


controversies and heated contentions of pro- 


slavery and anti-slavery adherents, would | 
see to it, that within their own borders, at | 
least, the fetters of slavery would be more | 


firmly riveted, and the peculiar institution 
bound more tightly to the body politic. 
Without attempting to defend slavery or 
to criticise the institution, or its enemies or 
defenders, it may be interesting and instruc- 
tive to note the legal status of the slave in 
the slave-holding States, and to see how far, 
if at all, the southern judiciary were in- 
fluenced by interest, and by the bitter 
warfare continually being waged against 


slavery and, in short, to gather from the | 
| adjudged of and allowed by the county 


decisions themselves and from the language 
of the courts, which it will be conceded are 
most reliable sources of information, the 
relations which existed between master and 








slave and the attitude of the State toward 
both. 

The limits of this article will not permit 
an examination into the judicial decisions 
of all the southern States, and, hence, I 
shall confine my inquiries to only one State ; 


| one which does not arrogate to itself any 


superiority over her sister States, and one 
which, probably, without examination, may 
be considered as fairly representative of the 
slave-holding States in the personnel of her 


| judiciary and the treatment of questions 


arising under the laws of slavery; the State 
of Tennessee. 
Tennessee came into the Union in 1796, 


courts to construe them, in favor of eman- 
cipation. Her courts, instead of throwing 
obstacles in the way “to fetter the step of 
freedom,” whenever human liberty was _in- 
volved, construed every intendment in favor 
of the slave, often breaking down the 
barriers of technicality, in order to declare 
the freedom of a slave. 

The amelioration of the condition of the 
slave, and his due protection from cruelty, 
were objects of special care to the courts of 
Tennessee, and the decisions exhibit a 
feeling of humanity, as deep as it was sin- 
cere, and show that “the still, sad music of 
humanity,” although coming from a slave 
toa slave-holding court, never un- 
heeded, and the protecting arms of the 
courts of chancery were ever thrown about 
the helpless and “the lowly.” 

By the act of North Carolina of 1777, in 
full force in Tennessee, a slave could only be 
set free for meritorious services to be 


went 


court. In 1801 the legislature of Ten- 
nessee passed an att removing the restric- 
tions requiring meritorious services, and 
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allowed the slave to be set free in all cases. 
In 1829 the legislature passed an act 
making it the duty of an executor or an 
administrator with the will annexed, where 
a testator by will directed that his slaves be 
set free, to petition the county court to set 
the slaves free, and if he failed or neglected 
to do so, the slaves themselves could file 
their petition and obtain their freedom. 

It was the universal law of Christendom 
that the child of a slave mother was a slave, 
partus sequitur ventrem; but, notwithstand- 
ing this well-recognized principle of law, the 
courts of Tennessee often construed it so 
strictly in the interests of freedom, that it 
was of but little force. 


As early as 1813 the Supreme Court of 


Tennessee decided that a child born after 
the emanation of the writ in a suit for free- 
dom by the mother, but before any freedom 
had ever been decreed her by any court, 
was a free child.! In another case, one 
John Bayless liberated his slave, to take 
effect at the death of himself and wife. 
After his death, but before the death of his 
wife, a child was born to the slave, and the 
court held that, notwithstanding the mother 
was a slave, the act of Bayless was an 
act of emancipation zz presenti to take effect 
in the future, and that the child was free. 
In the year 1800 Thomas Bond died, leav- 
ing a will, in which appeared the following 
clause; ‘‘ All young negroes which I may 
have in my possession at the time of my 


decease, shall have their freedom when they | 
respectively arrive at the age of twenty-five.” | 


Clarissa, one of the slaves, was about ten 
years of age at the date of the death of her 
master, and, under the will, would be free 
when she reached the age of twenty-five. 
Before she reached that age, she became 
the mother of three children, and the ques- 
tion which came before the court for judi- 
cial determination, was the legal status of 
these children. 


1 Edward v. McConnell, Cooke, 305. 
2 Hartsell v. George, 3 Hum., 257. 





It was contended, first, as they were the 
children of a slave mother, they were slaves 
for life, and secondly, that if not slaves for 
life, at least, they would be slaves until they 
respectively reached the age of twehty-five. 
The supreme court decided, that when the 
mother reached the age of twenty-five, she 
carried her three children into freedom with 
her. In delivering the opinion in this case, 
the Court say: ‘In giving construction to 
the will made pursuant to the statute, the 
court must bear in mind the claim is one 
involving human liberty, and that the testa- 
tor’s intention must be favorably interpreted 
to this end.” 

This case was decided in March, 1834, 
and it is worthy of notice, that, at the Jan- 
uary term of the same year, the Supreme 
Court of the United States, upon substan- 
tially the same facts, and in a case arising 
in Tennessee, took a directly opposite view 
of the law. In the case referred to, Patrick 
McCutchen made his will in Tennessee in 
1812, by which he devised to his wife his 
slaves for life, and at her death, they were 
to be set free. And if there were any slaves 
which had not arrived at the age of twenty- 
one at the date of the wife’s death, such 
were to become free when they respectively 
reached that age. Two of these had issue, 
after the death of the testator but before 
the death of the wife; and the Supreme 
Court of the United States decided, on the 
principle of fartus sequitur ventrem, that 
these children were slaves for life.* 

In 1825, one Abraham Vernon made his 
will, as follows: ‘My negroes (naming 
them), I wish her (his wife), to keep, and 
if they are obedient to her, and at my wife’s 
death, I wish them to be set free; and, if 
they should be disobedient to my wife, she 
may dispose of them as she pleases.” Abra- 
ham died, and soon after his widow, aged 
sixty, married one William Sharp a lad of 
eighteen summers. In 1834 the wife died 

3 Harris v. Clarissa, 6 Yerg., 240. 

+ McCutchen v. Marshall, 8 Pet, 235. 
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also; and, while the record does not state, 
let us hope that she was carried into Abra- 
ham’s bosom. Be this as it may, she made 
no disposition of the negroes, and the young 
widower began to console himself for the 
loss of a wife by the acquisition of a slave, 
and accordingly took possession of one of 
the slaves and was about to remove him 
South to sell him, when he was enjoined by 
a brother of the testator, who filed a bill to 
have the slave declared free. 

The court, delivering the opinion say: 
‘The liberty which a testator intends to be- 
’ stow is of so high a value to the objects of his 
benevolence—and must be supposed to so 
occupy his thoughts and so strongly to fix 
his purposes, that a devise of freedom is 
not to be defeated by any right of disposi- 
tion (not exercised), which may be given 
to a devisee for life—and, if there is any 
doubt of the meaning of the will, the power 
of disposition must be construed to be sub- 
ordinate to the higher and more important 
right of freedom.” } 

This opinion was quoted by Mr. Justice 
McLean in his dissenting opinion in the 
Dred Scott case. 

It would naturally be expected that the 
act by which so valuable property as a 
slave should be given up by the master 
without consideration, would be attended 
by all the formalities possible and be evi- 
denced by the most solemnly executed in- 
struments, but the courts of Tennessce 
decided that no deed or writing was neces- 
sary, but that acts zz pais, from which free- 
dom might be implied, were sufficient.? 
And that, if a master said to his slave that 
he might go and be free, the slave at once 
became vested with a right to freedom, and 
that the master could not reassert his do- 
minion over him.® 


| 
We can almost hear this court say, with | 


Emerson : — 


Jacob vw. Sharp, Meigs, 114. 


1 
2 Abram v. Johnson, 1 Head, 120. 
3 James v. State, 9 Hum., 311. 





| edy at law. 





‘¢ For what avails the plough or sail, 
Or land or life, if freedom fail? ” 

The courts also made it the duty of the 
master to keep his slaves in decent apparel ; 
and, if a slave was allowed to go about in 
public in garments “tattered and torn, and 
not sufficient to cover nakedness,” the mas- 
ter was indicted for lewdness, convicted and 
fined. * 

The courts not only granted the slave all 
intendments in favor of freedom, but they 
exercised the greatest protecting care over 
him, and showed the utmost consideration 
for his welfare; not because he was valua- 
ble property, but, as the opinions clearly 
show, because he was a human being, and 
entitled to consideration as such. 

In 1836, the husband of the owner of a 
life estate in slaves was preparing to remove 
them from the state, but was perpetually en- 
joined from doing so; and the opinion of 
the supreme court shows how continually 
that court was working to throw about the 
slave all the protection afforded by a court 
of justice. 
~ “Tt is but recently,” say the Court, “in 
this State, at least, that the peculiar nature 
and character of slave property, and of re- 
lation between master and slave, have been 
regarded in our courts, in the spirit of a ra- 
tional and humane philosophy. A few years 
ago, and any man who had a judgment 
debtor, might by virtue of an execution 
against him, become the owner of the slave 
of the third party, if he chose in a suit at 
common law, to pay the value or more than 
the value. A court of chancery, if the 
owner had there sought to restrain the bill, 
or recover the possession, closed its doors 
upon him, with the information given him, 
that he had a clear and unembarrassed rem- 
Afterwards, as it was discov- 
ered, as wines, family pictures, plate, and 
ornamental trees, etc., were protected to the 
owner in a court of chancery against tres- 
pass, so might a slave, if a family slave and 


, 


4 Brittain v. State, 3 Hum., 203. 
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a peculiar favorite with his master. 


show to a court of chancery; I am master, 
this is my slave, and he shall retain or re- 
cover the possession.” ! 


In 1833, the supreme court enjoining | 


the sale of a negro boy, gave expression to 
these lofty sentiments: 


-* The slave and the master should never | 


be separated when affection exists between 
them. In the next place, it often must 
occur that the mother will be separated from 
the children, or the husband from the wife, 
if the sheriff be permitted to sell. Nothing 
can be much more abhorrent to these poor 
people, or to the feelings of every benevolent 
individual than to see a large family of 
slaves sold at sheriff's sale; the infant 
children, father and mother to different bid- 
ders. To treat them as other domestic 
animals, would be to declare, that, as a 
people, we had, in reference to this class, 
sunk all feelings of humanity, and that the 
slave was not elevated in his sensibilities 
over the lower classes of animals, which are 
allowed to have none worthy the protection 
of man. Asa fact and as a theory, this is 
untrue. These are some of the considera- 
tions why the courts of equity have protect- 
ed the slave as well as the master from un- 
lawful separation. Truly, compensation for 
the market value of the slave could be had 
at law as for the horse or the ox, but the 
mutual feelings of dependence, affection, 
and humanity, existing between master and 
slave, have no cash price, and cannot be 
compensated in money.” ? 


In 1845, a most pathetic case came before 


1 Henderson v. Vaulx, 10 Yerg., 37. 
2 Loftin v. Espy, 4 Yerg., 92. 


But | 
recently, upon grounds less technical and | 
far higher and sounder, it has been deter- | 
mined that a court of chancery will protect | 
the possession and enjoyment of this pecu- | 
liar property, a property in intellectual and | 
moral and social qualities, in skill, in fidelity | 
and in gratitude, as well as in their capacity | 
for labor, and any owner may now say and | 
| wife and child, as the property of Elias. A 





the supreme court. Elias, a slave, was 
emancipated by his master, and afterwards 
married a slave belonging to a neighbor. 
Elias had a child, and upon the death of the 
owner of his wife and child, at the” adminis- 
trator’s sale, with the consent of the family, 
Elias bought his wife and child for the sum 
of ten dollars. Whereupon, Smith, a credi- 
tor of Elias, levied an execution upon the 


bill was brought to enjoin the sale, and we 
would search long to find an opinion, in 
which a court expresses so thorough an 
indignation at a creditor. 

In granting a perpetual injunction, the 
court says: “But they (the wife and 
child) trusted and not rashly, it seems, to 
the heart of the husband and the father, as 
being, at least, equivalent to the deed of 
another. If he, stifling the voice of nature, 
and severing the paternal tie, had been such 
a barbarian and monster as to have medita- 
ted a sale of them, for his pecuniary advan- 
tage, upon the strength of his mere legal 
title, is there a chancery court in Christen- 
dom, having jurisdiction over such a trust, 
which would not promptly interpose, at their 
instance, and enjoin him from perpetrating 
against them so flagrant a wrong? And 
wil] not such a court interpose in a case, 
little short in its enormity of that supposed, 
where a creditor of Elids seeks to produce 
the same result by an execution sale at law? 
Certainly it would. That much we have the 
power and it is our duty to do.” ® 

In 1849, the court, in passing upon the 
duty of a hirer of slaves, said: ‘‘ The law, as 
administered at this day, in most of the slave 
States, rigidly exacts from the hirer an ob- 
servance of the duties of humanity ; and that 
measure of care and attention to the com- 
fort and welfare of the slave, that a master, 
of a just and humane sense of duty, would 
feel it incumbent on him to exercise in the 
treatment of his own servant.” * 

8 Elias v. Smith, 6 Hum., 35. 

4 Lunsford v. Baynham, 10 Hum., 269. 
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I shall quote but from two other decisions, 
both rendered in 1858, a year after the Dred 
Scott decision, and four years after the pas- 
sage of the Kansas-Nebraska bill. 

‘We are not to forget,’ say the court, 
“nor are we to suppose that it was lost 
sight of by the legislature, that under our 
modified system of slavery, slaves are not 
mere chattels, but are regarded in the two- 
fold character of persons and property. 
That as persons they are considered by our 
law as accountable moral agents, possessed 
of the power of volition and locomotion. 
That certain rights have been conferred 
upon them by positive law and judicial de- 
termination, and other privileges and indul- 
gences have been conceded to them by the 
universal consent of their owners. By uni- 
form and universal usage, they are consti- 
tuted the agents of their owners and are 
sent on their business without written author- 
ity. And, in like manner, they are sent to 
perform those neighborly good offices com- 
mon in every community. They are not at 
all times in the service of their-owners, and 
are allowed by universal sufferance, at night, 
or Sundays, holidays, and other occasions, 
to go abroad, to attend church, to visit those 
to whom they are related by nature, though 
the relation be not recognized by municipal 
law, and to exercise those innocent enjoy- 
ments, without it ever entering the mind of 
any good citizen to demand written authority 
of them. The simple truth is, such indul- 
gences have been so long and so uniformly 
tolerated, that public sentiment upon the 
subject has acquired almost the force of 
positive law.” 4 

The other case alluded to was one in which 
a slave who was in jail charged with rape and 
murder, was taken from the jail by a mob 
and hanged. The opinion inthis case is well 
worth careful perusal, and, although delivered 
long after the passage of the Fugitive Slave 
Law, which denied the right of trial by jury, 
is in marked contrast to that law. 

1 Jones v. Allen, 1 Head, 636. 





“ The case,” say the court, ‘was one of 
extraordinary aggravation, in which all law 
was set at defiance, public justice insulted 
and the life of a human being, already in 
manacles, lawlessly destroyed. He was 
charged with the shocking crimes of rape 
and murder combined. But the officers of 
justice had performed their duty, and had 
him safely incarcerated in jail to await the 
vengeance of the law, in case his guilt was 
established according to its forms. There 
was not the least necessity that the defend- 
ants should interfere after the criminal had 
been secured and disarmed of all power of 
resistance or of flight, and shed human 
blood, even of a slave, without trial or con- 
demnation. If the slave were guilty of the 
crime imputed, no punishment would have 
been too severe for him, and so by the 
law the penalty is death —death by hang- 
ing — the mode adopted by the defendants 
without and against the law. But no man, 
whether bond or free, is to be condemned 
or punished without a hearing, a fair and 
impartial trial. There is neither valor nor 
patriotism in deeds like these. Not valor, 
because there is no contest — the victim is 
already in bonds and harmless; nor patriot- 
ism, because the country has provided for 
the proper and legal punishment of offend- 
ers and needs not the aid of mobs and law- 
less combinations to wield the sword of 
justice or quicken its stroke.” ? 

It would thus appear that the courts of a 
slave State construed the law more favorably 
to freedom than did the Federal Supreme 
Court; that they showed more considera- 
tion for the rights of the slave and for his 
due protection than did the Federal Con- 
gress in its enactments; and that their broad 
views and high conceptions of the rights of 
the slave are in marked contrast to the state- 
ments of the popular novelist of the times, 
when it was represented, that, under State 
law, a slave was “ not a man, but a thing,” 
and classed with “ bundles, bales and boxes.” 

2 Polk v. Fancher, 1 Head, 337. 

















WINDMILL AT POTSDAM. 





Legal Observations in Germany. 


67 











LEGAL OBSERVATIONS IN GERMANY. 


READ BEFORE THE KANSAS City BAR ASSOCIATION, DECEMBER 10, 1898, BY Mk. EDWIN A. KRAUTHOFF. 


TRIP to Germany during the summer of 

1898, and an acquaintance with its lan- 
guage, furnished an opportunity of studying 
the workings of some of the legal machinery 
of that country. 

At Wiesbaden a criminal trial was wit- 
nessed. The court consisted of three judges, 
one of whom acted as the president of the 
tribunal, and the officiated as his 
These judges are selected for 


others 
associates. 
life. The manner of their appointment was 
thus stated: When starting on their career, 
they had selected the judicial position as 
the one best adapted for the display of their 
talents. 
examination, not as to their judicial tem- 
perament, but as to their knowledge of law, 
and if successful were placed on the waiting 
list. Whenever a vacancy in the office of 
judge existed, either by death or retirement 


They were required to pass an 


on account of age, the same was filled by 


an appointment from the next lower grade. 
Thus, speaking relatively, should a vacancy 
occur in the Supreme Court of Missouri, the 
appointing power— in Germany a council 
of judges— would select one of the circuit 
judges. Thereupon a justice of the peace 
would be promoted, and one of the young 
lawyers who had passed the requisite exam- 
ination would be appointed to the magis- 
tracy, the first one on the list being entitled 
to the office. 

At the trial now under review, the judges 
sat upon an elevated bench at the end of 
the court room,—a high, airy apartment. 
Above them was a bust of William, King of 
Prussia. In this must be 
borne in mind that the empire of Germany 
is a federation of many states, one of which 
is Prussia. The King of Prussia is, by vir- 
tue of that position, Emperor of Germany,— 
a situation analogous to the one presented 
in the United States if the governor of New 


connection, it 


York would ex officio be President. But this 
court was the royal court of the kingdom of 
Prussia, and the features of its ruling mon- 
arch were displayed in order that all might 
be impressed with the thought, his majesty 
had been violated, his law disregarded. 

The presiding judge, of course, occupied 
the middle seat, one of his associates being 
At the left was the 
recorder of the proceedings, who preserved 
a narrative account of all that transpired. 
There is a system of stenography in vogue 
in Germany, but this court was content with 
the substance of the testimony. The recorder 
did not use a blotter, but instead, when a 
page was finished it was sprinkled with 
sand, and as soon as the surplus ink had 
thereby become absorbed, the grains were 
returned to a box, only to be again used 
when the next page had been completed. 
On the same elevation with the judges sat 
the prosecuting attorney. He was not on 
a level with the counsel for the defense, but 
instead sat at the right hand of the court. 

In civil cases the court consists of five 
members, and it, not a jury, decides issues 
of fact; but in criminal cases a jury of twelve 
is called upon to determine the guilt or in- 
nocence of the accused. Their place is at 
a right angle to the judges, at the left side 
of the room. Opposite to the jury, on the 
right-hand side of the room, likewise at 
a right angle to the court, are two long 
benches, one behind the other. The first 
row is for the attorneys of the defendant, the 
second row is for the defendants. At the 
rear of the room are seats for witnesses and 
for jurors when not in their box, and back 
of a railing is a place for bystanders. 

The judges, the recorder, and the lawyers 
were garbed in robes of black, not silk, but 
some plain goods, and at times wore caps. 
There were two defendants, a man and a 


on each side of him. 
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woman. The 
having become a bankrupt fraudulently. 
The specifications were that she failed, in 
the schedule of assets accompanying her 
petition, to accurately state her property, 
and that, although a trader, she had failed 
to keep such a set of books as would show 


The 


woman was charged with 


a complete record of all her business. 


other defendant was charged with being an | 
| the government, and their knowledge of the 


accessory, both before and after the fact. 
The opening of court did not present any 
features which at this time are recalled by the 
onlooker. The presiding judge conducted 
the proceedings almost to the entire exclu- 
sion of the lawyers. 
of the judges’ bench, and between the places 
assigned to the jury and the counsel for the 


defense, was an open space, some sixteen | 
feet square, and in this the defendants, stand- | 


ing, were arraigned, the charges read, and 
their Both 


guilty. 
sented by counsel, the names of their attor- 


plea taken. 


| 





cuting attorney or the attorneys for the 
defense, or they were accepted. Twelve 
men, presumably good and true, passed 
the gauntlet, without seemingly either the 
prosecution or the defense exhausting the 
number of peremptory challenges to which 
they were entitled, and then the jury were in- 
quired of, generally, as to their relationship 
to the accused, their official connection with 


facts of the case. None of the twelve came 
within the objections which stood as cause 


| for challenge, and they were sworn to try 


| the issue. 
Immediately in front | 


During this ceremony, as well 
as during the administering of the oath to 
the witnesses, every one in the court room — 
judges, lawyers, and all—stood uncovered. 
After the judge had read the oath, the jurors 
repeated, one after the other, each with up- 


| lifted right hand, ‘“ This is my oath, so help 


answered, Not | 
When asked if they were repre- 


me God.” 


In the introduction of testimony, the radi- 


| cal difference in trial of cases in Germany 


neys, each being defended separately, were | 


given, and thereupon the gentlemen named 
by the accused were asked by the presiding 
judge if they appeared as stated by de- 
fendants. Their answer was in the affirma- 
tive, and the trial began. 

At the bench of the presiding judge was a 
small box or urn, and into this were dropped 


| judge. 


cards, one at a time, and each containing | 


the name of a juror. 


As the jurors were | 


called, they answered “ present,” and when | 
the names of the entire panel, some thirty | 


in number, had been placed in the box, the 
twelve who were to try the case were se- 
lected, and in this manner: the presiding 


judge took a card from the urn, called the | 
name of a juror, his residence and his occu- | 


pation. 
in Germany a man’s occupation is as much 
a part of him as the name bestowed upon 
him at baptism, and he is always spoken of 
as “‘ Hermann Mueller, merchant.” ) 

As the jurors were called, they were per- 
emptorily challenged, either by the prose- 


(In passing, it may be stated that | 


| 
| 


and the United States was made manifest. 
The defendants were first examined, not as 
witnesses, because they were not sworn, not 
by their counsel in chief and then cross- 
examined by the prosecution as to the mat- 
ters testified to in chief, but by the presiding 
The woman was first questioned. 
She was required to stand, no chair on which 
to sit, no table on which to rest. 
in the middle of the open space in which 
she had been arraigned, and where every 
eye in the room could have an unobstructed 
view of her. There was handed the judge 
a large bundle of documents, presumably 
prepared by the prosecuting attorney, and 
then she was asked a series of questions like 
this by the judge: Your name is , you 
were born a (a married woman is al- 
ways spoken of as, for instance, a Mueller, 
born a Schulze), you are by religion a 

By dint of a somewhat protracted exami- 
nation, most of the interrogatories being 
leading in their structure, this state of 
facts was proved: The woman defendant 


She was 
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had been the owner of a small store in which 
notions and woman’s goods had been offered 
for sale. She had filed a voluntary petition 
in bankruptcy and had failed to disclose all 
her assets, in that she had kept five dollars on 
her person, about thirty-two cents in a sav- 
ings bank, and some unseasonable, moth- 
eaten woollen goods, the value of which the 
testimony did not disclose. It also appeared 
that she had purchased a ticket in one of the 
lotteries which in Germany are not only law- 
ful, but are often operated either by the state 
or the churches, or some of the many chari- 
table or benevolent organizations which there 
abound. This lottery had four drawings, 
and these drawings occurred at intervals of 
three months. The purchaser of a ticket 
paid one fourth of its price at the time he 
bought it. If the ticket failed to appear at 
the first drawing, the holder thereof was 
privileged to pay the second instalment of 
the price, and participated in the next draw- 
ing, and so on to the end. The woman had 
purchased such a ticket, had paid the first 
instalment, and had drawn no prize. Instead 
of scheduling the ticket as an asset, she gave 
it to her co-defendant, who of his own funds 
paid the second and third instalments on the 
ticket, and at the third revolution of the 
wheel a prize of $375 was drawn, and there- 
upon the co-defendant, a man, gave this 
woman $100 of the prize. 

It also appeared that the woman had 
pledged some of her personal belongings at 
the public pawn-houses which prevail in 
Germany, not in her married but in her 
maiden name, and did not schedule the 
pawn tickets among her assets. There was 
no evidence that the value of the pledge was 
greater than the amount advanced thereon, 
but this seemingly did not palliate the of- 
fense. The circumstance that a name was 
assumed by the defendant was severely com- 
mented on by the prosecution, and as in- 
geniously avoided by the counsel for the 
defense. He repeated to the jury Goethe’s 
lines ; — 





“Who never ate his bread with tears, 
Who never passed the midnight hours 
Upon his bed engulfed with fears, 

He knows ye not, ye heavenly powers,” 


and paraphrasing them, observed: ‘Who 
never pawned his goods knows not what he 
might do.” He told the jury that when he 
was at the university he often found it neces- 
sary to pawn his watch, and in so doing 
always assumed a name. 

The woman defendant, when confronted 
with the set of books kept by her, and which 
were claimed to be incomplete, testified that 
one of the books she had was missing. 

So far as such a system permits, the judge 
was exceedingly fair, but ever and anon he 
would turn to the jury and ask them to re- 
member that the defendant had admitted a 
fact damaging to her, and he would as fre- 
quently express his opinion of the proba- 
bility of the defendant’s answer in this 
manner: “ You will scarcely expect the 
jury to believe that”; or, “It may be your 
counsel car explain that.” He was quite 
thorough; and when he had finished with 
the defendants (the man going through the 
same process as the woman), the prosecut- 
ing attorney had nothing, and the defense 
little, to ask. 

The witnesses were introduced in rapid 
succession, each being sworn by “ God, all- 
powerful and all-knowing,” to tell the truth. 
There was an expert, and to his oath was 
added the word “impartially.” In Ger- 
many, if an issue involving expert knowledge 
is raised, the court appoints the witnesses on 
this point, and the conclusion they reach is 
binding on the tribunal. In this case the 
expert was asked if the books present in 
court were sufficient to show the state of 
defendant’s business, which he answered in 
the negative. He was then asked if the 
book claimed by defendant to be missing 
would complete the set, and this was an- 
swered in the affirmative. 

Persons within certain degrees of kinship 
do not have to take an oath, but may, if 
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they prefer, state the facts within 
knowledge bearing on the issue to be de- 
termined. If not sworn, they are, of course, 
not subject to the pains and penalties of 
perjury; but an unsworn statement is not 
given the weight of testimony which is ac- 
companied with the solemnity of an oath, 
and the persons who were entitled to the 
privilege just mentioned generally waived it 
and were sworn as witnesses. 

At the conclusion of the testimony the 
case was submitted to the jury in the form 
of questions, to be answered Yes or No. 
Thus: Did the defendant on (a certain 
day), at (a certain place), commit the acts 
of which she was charged? If this was 
answered in the affirmative, the further 
question was propounded: Were there any 


circumstances extenuating the offense? If | 


eight of the jury voted Guilty, the first 
question was answered Yes; if less than 
eight so voted, it was answered No. The 
jury could not disagree. Eight could con- 
vict, and five could acquit. The second 
question was to be answered in the affirma- 
tive if six of the jury so voted. The charge 
of the judge was oral. The burden of proof, 
the presumption of innocence, the previous 
good character of the accused, the definition 
of reasonable doubt, and other principles of 
like nature so frequently invoked in Ameri- 
can criminal trials, were not mentioned. The 
judge clearly and dispassionately informed 
the jury of the issue to be decided, and then 
the attorneys argued the case in tones al- 
most conventional when compared to the 
flights of eloquence often heard in Kansas 
City court rooms. To their credit, it may 
be said, the jury acquitted both defendants. 

The next day a young man, formerly a 
clerk in the postal service, was arraigned, 
the charge against him being that he did 
abstract from a registered letter some two 
thousand dollars in money. Insurance com- 
panies in Germany hold themselves respon- 
sible for the safe transmission of valuables 
sent by post, and issue policies to that effect, 


their | 





and so money is frequently sent in that 
manner. This defendant pleaded guilty, but 
the judge called a jury, and very patiently 
inquired into every circumstance attending 
the crime, and the jury found thé defendant 
guilty, but with extenuating circumstances, 
and the sentence fixed by statute was on 
that account lessened. Conviction of a fel- 
ony in Germany does not absolutely forfeit 
rights of citizenship as in Missouri, but has 
that effect for a period to be fixed by the 
court in awarding the punishment. 

An interesting tribunal is known as the 
‘“‘Gewerbegericht,” or ‘‘ Trades Court.” The 
word “trade” is its mechanical, 
not commercial, sense, and the court has 
jurisdiction of trade disputes between em- 
ployés and employers, between employés of 
a common employer, between piece workers 
who do not work in a factory and their em- 
ployers, and between piece workers of the 
same employer. The court has jurisdiction 
of disputes growing out of the inception, the 
continuance, or the dissolution of the term 
of employment. It is made the duty of the 
master, when the relations between him and 
the servant are terminated, to give the servant 
what is commonly known as a “character” ; 
that is, he must state in a book owned by 
the servant the reason for the ending of the 
relation theretofore existing between them, 
whether the servant was discharged for his 
fault or because the term of service had 
expired. Should the servant be dissatisfied 
with the statement of the master, he may 
apply to this court for redress. Should the 
master have a rule whereby under certain 
circumstances a servant is fined, and a dis- 
pute should arise from the infliction of the 
penalty, this court has jurisdiction of the 
same. It is also obligatory upon every 
person in Germany whose income is less 
than $500 per year to insure themselves 
against sickness, death, and old age. Per- 
sons engaged in hazardous employments 
must be insured against death or injury by 
accident irrespective of the amount of their 


used in 
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income. Both classes of insurance are man- 
aged by the government, the policies being 
originally issued through the post-office de- 
partment, and the premiums payable weekly, 
in this 
postal authorities, and one of these is affixed 


manner: Stamps are sold by the 
every week in a book kept by the employé 
and cancelled. In the first class of insur- 
ance mentioned, —sickness, death, or old 
age,—the employer pays one half of the 
In 


accident, —the employer 


premium, and the employé one half. 
the second class, 
pays all the premium; but in case of acci- 
dent, the employé is limited to the insur- 
ance for recompense, and has no cause of 
action against the employer. The Trades 
Court has jurisdiction of all controversies 
growing out of the failure or refusal of the 
employer to pay these insurance premiums. 

Should a contract of employment provide 
that the employé was subject to a fixed 
penalty in case he entered the employ of 
another, or opened a business of his own, 
and a controversy arise from such a provi- 
sion, the Trades Court would have no juris- 
diction. Neither would it have jurisdiction 
of controversies between members of a labor 
union and their apprentices, nor between 
members of a union which has a board of 
arbitration. 

The court consists of a president, a vice- 
president, and thirty associates. The asso- 
ciates must consist one half of employés 
elected by employés, and one half of em- 
ployers elected by employers, all at a spe- 
cial election held for that purpose. Members 
of a labor union having a board of arbi- 
tration are not eligible either as voters or 
associates. The associates must be thirty 
years of age, have never received support 
trom the Bureau of Charities, and have lived 
The 


president and vice-president are selected by 


in the community at least two years. 


a body corresponding to our upper house 

of the common council. Neither employers 

nor employés are eligible to this position. 
When in session, the court consists of five 
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members, — the president, or, in his ab- 
sence, the vice-president, two members who 
are employers, and two who are employés. 
At.the beginning of their official term, the 
associates are divided into groups of four, 
and assigned to certain weeks in which they 
are to officiate. The court may also act as 
a board of arbitration in case of a strike, but 
this is not compulsory; that is, one party 
to such a dispute cannot force an arbitra- 
tion. A session of such a court was wit- 
The president was alone, 
The 
worker, 


nessed in Berlin. 
endeavoring to settle the controversy. 
complainant, a woman garment 
claimed that she had made nine garments. 
The defendant admitted five. The proceed- 
ings were colloquial in their nature, and 
when the issue was presented,—nine on 
one side and five on the other, —the judge 
set the case for hearing before a full bench 
on a later day. 

At Potsdam there is an historic windmill. 
Frederick the Great built the palace of Sans 
Souci as a summer home, but unfortunately 
for his peace of mind, at its gate was a flour 
It made a terrific 
sent to its 
owner with a proposition This 
was declined, the miller stating that the 
property was not for sale; he had inherited 
it from his father. He was then told the 
king would come and take the mill. “Ah!” 


he said, ‘‘not so long as there is a court of 


mill operated by wind. 
clatter, and an emissary was 


to buy it. 


justice.” His confidence was not misplaced ; 
the court did not permit the king to deprive 
him of his heritage. But in course of time 
the descendants of the miller, coming into 
and finding 


straits, were com- 


possession of the property, 


themselves in financial 
pelled to offer it for sale. 
Frederick bought it, and it stands to-day, 


preserved and in good repair, a monument 


A successor of 


to Prussian justice. 

Adherents of codification will be pleased 
to know that Germany has adopted a com- 
prehensive code of law defining the rights 
from every human relation, and 


resulting 
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uniform throughout the empire. With a 
commendable desire that all should be in- 
structed in the provisions of “ Das Biirger- 
liche Gesetzbuch,” it was ordained the same 
should take effect January 1, 1900. In the 
meantime the book is taught in the law 
schools, and lectures are delivered based on 
its provisions, 

The present laws of Germany are diverse 
in their origin. The Roman, or, as we call 
it, the civil law, is the basic element. As 
indicating the conservatism of jurisprudence, 
it may be noted that Mainz, which was 
wrested from France in 1815, still retains 
the Code Napoleon. In certain portions of 
Germany the law of primogeniture prevails ; 
in others not. Wiesbaden, now in Prussia, 
was once a portion of Luxemburg-Nassau, 
and edicts of that extinct grand duchy are 
still in force. Frankfurt, prior to 1866, was 
a free city of the empire, and certain ordi- 
nances then passed still apply. Other cities 
—Goslar, Liibeck, Magdeburg, Cologne, 
Freiburg, Hamburg, or Bremen—either 
were or are free cities of the empire, and 
have varying laws. Instances of this char- 
acter might be multiplied, but lack of space 
forbids. 

As early as 1814, Thibaut, then a pro- 
fessor of jurisprudence at Heidelberg, wrote 
a pamphlet entitled, ‘‘The Necessity for a 
Universal Code of Rights in Germany,” but 
the circumstances then surrounding the 
country were unpropitious; but in 1849 
a universal bill of exchange and negotiable 
instrument act was adopted, and in 1861 
a commercial code was added thereto. 
Nothing further was accomplished until 
1873, when a preliminary act of the 
Reichstag was passed. In accordance with 
its provisions, a commission of five eminent 
scholars, four of whom were appellate judges, 
were selected in February, 1874, to devise a 





plan. They reported in April and in July 
of that year; their recommendations were 
adopted, and a committee of eleven were 
appointed. Thrice death invaded their 
ranks, but the vacancies were filled, and, 
with the assistance of numerous others, the 
code was completed in 1890. The code was 
then submitted to » committee of twenty- 
two, who reviewed the same. This required 
five years, and in October, 1895, the com- 
pleted work was handed the chancellor, who 
submitted the same to the Reichstag, where 
it was passed in July, 1896, and it was ap- 
proved by the emperor on August 14. 

This new code is exceedingly interesting, 
and settles by positive enactments many 
questions on which numerous courts hold 
divergent opinions; and it is hoped, at some 
future date, when the same has been more 
carefully stydied, that the writer of this 
paper may have the pleasure of speaking 
more fully in reference thereto. 

The rambler in the city of Weimar, famed 
for its literary associations, finds himself, 
almost ere he notices its bounds, in a beauti- 
ful park. He wanders aimlessly where 

“ The long, leafy shades between, 
The shadows alternately come and go”; 
and meditating on the lines of Shake- 
speare, — 
«“ Tongues in trees, 

Sermons in stones, 

Books in the running brooks, 

And good in everything,” — 
suddenly finds a monument, erected at the 
suggestion of Goethe, in an out-of-the-way 
spot. On it is the inscription: ‘‘ Mind, not 
limited by place.” So it is with law: it 
is to no race or creed confined, but ‘its 
voice is the harmony of the universe, its 
seat the bosom of God. The very least do 
feel its care, the greatest are not exempt 
from its power.” 
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AN UNFORTUNATE FRENCH LAWYER. 


By GEORGE H. WESTLEY. 


ENRY THE SECOND had just suc- | 


ceeded to the throne of France, and 
seated on the place of honor above the 
president of the High Court of Justice, he 
was formally opening the courts now under 
his rulership. Among the motley group of 
lawyers at the back of the hall was a young 
man clothed in black and wearing the tippet 
of a doctor of laws, who bore the most re- 
markable resemblance to the king. This 
was Raoul Spifame. 

During the tedious address in Latin by 
the chancellor, Henry allowed his eyes to 
wander over the assembled company, and 
presently they fell upon the young advocate. 
The king was not above superstition, and 
for a moment he was stricken with aston- 
ishment and fear. In the man in black at 
the other end of the hall he saw what he 
believed to be his double, and according to 
an idea prevalent at the time, this was a sure 
sign of approaching death. As soon as the 
ceremony was over he made anxious inquiries 
concerning what he hadseen, and was relieved 
to find that the young man who so resembled 
him was no spook, but a real personage. 
Thereupon he took no further notice of the 
matter, but allowed it to drift from his 
mind. 

The incident, however, had for Spifame 
the most dire results. He had been noted 
among those who knew him for certain ec- 
centricities, and was at times suspected of a 
tendency to insanity. As he passed out of 
the court his companions now half-jeeringly 
made way before him, with obeisances, ad- 
dressing him as “ Sire” and “ Your majesty,” 
and this they kept up for several days, until 
at length the unfortunate young lawyer’s 
incipient madness was given a definite bent, 
and he began to fancy that he was indeed 
the king. As the days passed, the idea 
thus started took firmer possession of him, 





though on all other points he seemed quite 
reasonably sane. 

While the idea of his great importance to 
France was growing upon him, his actions 
became more and more eccentric. One 
thing he did was to remonstrate in the bold- 
est terms against some judgment which had 
been given by the president of the High 
Court. For this he was fined and suspended 
for a time from his legal functions. Pres- 
ently he began to attack the laws of the 
kingdom and harshly criticise the most re- 
spected judicial opinions, and he even went so 
far as openly to denounce the government. 

These bold remarks brought an end to 
Spifame’s career as an advocate, for he was 
thenceforward prohibited by the authorities 
from further practice in his profession. He 
still frequented the precincts of the courts, 
however, where he would detain the passers- 
by and submit to them his ideas of reform 
and his complaints against the magistrates. 
At length his conduct could be tolerated no 
longer; his civil interdiction was demanded, 
and he was brought before the public tribunal. 

Raoul, Spifame was by this time a marked 
man. As he passed through the vestibule, 
on his way to trial, he heard a hundred 
voices murmur, “It is the king!” ‘* Make 
way for the king!” ‘Place for his maj- 
esty!” This was the final straw upon the 
back of his tottering intelligence. Reason 
yielded, and the delusion now having full 
sway, he entered the hall with his cap on 
his head, and seated himself with royal dig- 
nity. The procureur, Noél Brulot, he hon- 
ored with a gracious salutation, and in ad- 
dressing the assembled councillors, he called 
them “ our right trusty and well beloved.” 

A singular phase of his aberration during 
the trial was, that while he was the king, his 
thoughts dwelt with friendly interest upon 
his own proper person. Running his glance 
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over the court, he presently observed, ‘‘ We 
regret that our good friend Raoul Spifame, 
of whom we wished to speak, is not pres- 
ent,” and he made earnest inquiries after 
the advocate’s health. Of course there was 
but one way of dealing with a case of this 
sort, and Spifame was turned over to the 
guard, to be conveyed to a mad-house. 

When Henry was informed of the matter, 
and told how well the poor mad advocate 
had played the king, he said, “So much 
the better that he does not dishonor his 
likeness, who has the honor to be made in 
our image.” 

As in most cases of the kind, Spifame’s 
aberration during the early days of his con- 
finement was intermittent. During the day 
he seemed perfectly sane and properly con- 
scious of his own identity, but as soon as 
darkness fell he was Spifame no lenger, but 
Henry the Second, and those about him 
were his subjects. His cheerless prison 
vanished, and he sat in the Louvre holding 
councils, presiding at splendid banquets, or 
enjoying the society of his beautiful mis- 
tress, Diana of Poitiers. This seemed to 
him his real life; the sad experiences of 


the day nothing but a troublesome dream. | 
knowledge, though all addressed to you. 


While he was king he never tired of speak- 
ing of his favorite councillor, Raoul Spifame, 
and he bestowed upon his other self many 
honors, among them the high office of 
Keeper of the Royal Seal. 

After he had been in this asylum for some 
months it was thought wise to remove him 
to another, on the ground that a change of 
surroundings might improve his mental con- 
dition. Unfortunately the change only re- 
sulted in an intensification of his monoma- 
nia, for here he met a fellow-sufferer who 
at once fell in with and fostered his illusion. 
This was Paul Vignet, a man of some cul- 


ture, who, though sane on other points, | 


imagined himself to be the royal poet of 
France. The historian records their initial 
interview as follows: — 


“When Vignet cast his eyes upon Spi- | 








fame he appeared confounded, and in utter 
astonishment took a step forward, and, fall- 
ing on his knees, cried out, ‘ His Majesty!’ 

“* Rise, my friend,’ said Spifame. ‘Who 
are you?’ 

““* Do you not recognize the humblest of 
your subjects and the greatest of your po- 
ets, O great king? I am Claudius Vignetus, 
the illustrious author of the “ Sonnet to 
Star-studded Space.” Sire, avenge me on 
a traitor, the despoiler of my honor, Mellin 
de Saint Gelais.’ 

“«* What! my favorite poet 
of my library?’ 

‘““« He has robbed me, sire; he has stolen 
my sonnet; he has misused your goodness.’ 

“«Ts he really a plagiarist? Then I shall 
give his post to my brave Spifame, at pres- 
ent travelling in the interests of the king- 
dom,’ 

“« Rather give it to me, and I will spread 
your renown from east to west, all over the 
earth.’ 

“ «You shall havea pension of a thousand 
crowns, and my old doublet, as yours is 
very ragged.’ 

«Sire, I perceive my sonnets and epis- 
tles have been until now withheld from your 


the keeper 


Thus ’tis done in courts, 
“That hateful place of shady knaves.” 


“«Claudius Vignetus, you leave me no 


| more; you shall be my minister, and you 


shall put in verse my decrees and ordi- 
nances, and thus shall they be immortalized. 
And now ’tis the hour when our friend Diana 
visits us, and ’tis fitting we be left alone.’ ” 
In a short time the two had become in- 
separable companions. Each fostered the 
illusion of the other, and the fancy grew 


| stronger than ever that they were king and 


poet-subject, that their prison was a palace, 
their rags costly robes, and their simple re- 
pasts sumptuous banquets. 

Vignet, in his lucid moments, hearing the 
clank of chains and noticing the iron bars 
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of their prison, was led to think that His 
Majesty was being kept in confinement. 
On his mentioning this fact to Spifame, the 
Jatter observed, with a knowing look, that 
his ministers were playing a very deep 
game, but he had fathomed their schemes, 
and when his trusty chancellor, Raoul Spi- 
fame returned, the king would undoubtedly 
be set free from bondage. This release, 
however, did not come about, and, growing 
impatient, the two began to issue proclama- 
tions and edicts commanding the people to 
rise and set free their monarch from the 
captivity in which he was held by perfidious 
councillors. These documents they rolled 
up, weighted with small stones, and threw 
out between the bars of their window, 
where, unfortunately, most of them were 
lost by falling into a pig-stye. 

Finding that these manifestoes had no 
effect in rousing the populace, Vignet con- 
ceived the idea that the fault was their being 
in manuscript. To mend this, he set to | 
work and carved out twenty-five rude wooden 





letters, and with ink compounded of oil and | 


lampblack, he laboriously printed succeed- 
ing edicts letter by letter. These docu- 


ments met a better fate than their written | 


predecessors, for many of them got abroad, 
and they have from time to time been re- 
printed. Among the most curious of them 


was the one which declared that King Henry | 


the Second, in council, having heard the 
pitiful complaints of his good 


be tortured, flayed and boiled; and the un- 

grateful daughter of Raoul Spifame to be | 
publicly whipped and pilloried and there- | 
after shut up inanunnery. All the edicts | 
were issued in the name of the king, and | 
most of them treated of justice, war, finance, 
and other broad affairs of the kingdom. | 

Time passed, and, to the astonishment of 

the two, no steps were taken by the Paris- | 
ians to free their imprisoned monarch. At | 


subjects | 
against the perfidies and injustices of Paul | 
and Jean Spifame, brothers of the faithful | 
subject of that name, condemned them to | 


length they resolved upon another course. 
They set to work composing lampoons and 
incendiary proclamations, and of these they 
struck off a large number of copies, which 
they carefully concealed. Early one morn- 
ing, while their keepers were yet sleeping, 
they managed to unfasten the bars of their 
window and make their escape. Once free 
from the precincts of the mad-house, they 
took no further precaution of concealment. 
It was only necessary, they thought, for the 
citizens to recognize their royal master to 
fly to his side and defend him with their 
lives. 

As they traveled along, Spifame confided 
to his companion a secret. He was jealous. 
He feared that his beautiful mistress, Diana 
of Poitiers, had transferred her affections to 
another, as he had heard or seen nothing of 
her for weeks. It was his intention to go 
to her residence without delay. 

Walking along at a lively pace, they came 
to the square near the Church of the Inno- 
cents. It was market-day, and the place 
was crowded with bustling humanity. Tak- 
ing this stir for excitement consequent upon 
his arrival in their midst, Spifame could not 
conceal his satisfaction. Suddenly, how- 
ever, his face became clouded with anger. 

“Look!” he cried to his companion. 


| “Do you not see that pillory, retained in 


spite of my ordinances? Sir, the pillory is 
abolished, and I shall make a clean sweep 
of the city officials. Ho! good people of 
Paris,’ he shouted, ‘come hither and 
listen !” 

“ Hear the king, who himself desires to 
speak with you! ’? added Vignet, at the top 
of his voice. 

There was a large stone near by, and the 
two leaped upon it, while the people crowded 
round, thinking it was a fakir who had some- 
thing to amuse them. Spifame pulled off 
his hat, and, throwing back his mantle, dis- 
played a sparkling collar of orders, an affair 
of glass .and tinsel which his keepers had 
allowed him to retain. 
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The features of Henry were quite familiar 
to the people, and as they looked at the 
new-comer, standing there in melodramatic 
attitude, they thought he was indeed the 
king. 

“Good people of Paris,” cried Spifame, 
“hear the blackest perfidy. Our council- 
lors are traitors, our magistrates are felons, 
who have held in captivity your well-beloved 
king, as was done to Charles the Sixth, his 
illustrious grandsire.” 

The French have always been an excita- 
ble people, and this harangue, in conjunc- 
tion with Spifame’s unmistakable likeness to 
his majesty, aroused a murmur of surprise 
and indignation. Vignet seized the oppor- 
tunity to distribute copies of their edicts, 
not forgetting to mix in some of his lam- 
poons. 

*“« See,” he cried, “ these are the royal edicts 
which your king has issued for the good of 
his people, but which have neither been 
published nor obeyed. And these,” he 
went on, holding up some of his own effu- 
sions, ‘‘are the divine poems which have 
been traitorously pilfered and debased by 
the scoundrels Ronsard and Saint Gelais.” 

The people took the papers and eagerly 
scanned them, with exclamations of aston- 
ishment and rage. At length the excite- 
ment rose to such a pitch that they lifted 
Spifame into a rude sort of triumphal chair, 
and started off with him for the Hédtel de 
Ville, with the intention of installing their 
abused monarch there until they had pro- 
cured arms to attack the Louvre and seat 
him once again upon his rightful throne. 

Now, it so happened that at that very mo- 
ment the dauphin’s bride, Mary of Scotland, 
was entering Paris by the Porte Saint Denis, 





and the real king was riding along past the 
Hdtel de Bourgoyne to meet her. Hearing 
the noise of some tumult, he sent his officers 
forward to see what was going on, and, on 
their return, he was informed that a new 
king was being proclaimed. ‘ We will go 
and meet him,” said Henry, ‘and, by the 
faith of a gentleman, if he is worth it, we 
will offer him single combat.” 

Hurrying on, they presently emerged into 
the square where was taking place the odd 
scene just now depicted. The advent of 
the soldiers caused the mob to disperse, the 
triumphal chair was set down, and the real 
and pseudo king came face to face. “A 
miracle! a miracle!” cried some of the 
onlookers, and no wonder, for there, in full 
view, sat two kings of France, with features 
exactly alike; both pale and proud of mien, 
and both wearing a sparkling collarette of 
orders. 

Henry was not slow to recognize his im- 
personator. As for Spifame, he seemed for 
a moment deprived of the power of speech ; 
then one of his worst attacks came on him, 
and he poured out a volley of only half 
intelligible language, confounding, as before, 
his dual existence as Henry and Spifame, 
which he was unable to disentangle. 

The king dealt very kindly with the poor 
fellow, and instead of allowing him to be 
taken back to the mad-house, he had him 
conveyed to one of the royal castles, where 
he was cared for by special servants, who 
were instructed to indulge his illusion by 
calling him “sire” and “ majesty.” His 
companion, Vignet, went with him, and in 
their new home they resumed their old oc- 
cupation of issuing edicts and composing 
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CROSS-EXAMINATION. 


OLONEL INGERSOLL, in “Some | (perhaps in spite of him) the obstacles 


Mistakes of Moses,” remarked that 
truth fits into everything, and a lie fits into 
nothing in all the world —except another 
lie. To which one is tempted to add: How 
full the world must be of misfits! Still, as 
truth is so easy and a lie so difficult to 
manage, and as there are so few people 
clever enough to take the management of 
a lie, there must be a good deal of truth in 
circulation. Yes, if by truth we mean only 
one kind of truth. But the learned have told 
us of three kinds of truth and their oppo- 


sites, viz., moral truth, which is the harmony | 
of despair. 


of thought and expression, and whose op- 
posite is a lie; logical truth, which is the 
harmony of successive thoughts when the 
latter arises out of the former, and whose 
opposite is a fallacy; and real truth, which 
is the harmony of thought with things as 


they exist, and whose opposite is an error. | 
likely to lead to a true view if we bestow 


While courts of law have to do with every 
kind of truth, the witness for the most part 
may leave logical truth to the judge or 
jury, and confine his own attention chiefly 
to moral truth and real truth. Though 
these do not require on the part of the 
witness more than mere honesty and the 
use of the senses, it need not be supposed 
that truth will be found flowing from the 
witness like pure water from a fountain. 
Truth in this connection may rather be said 
to lie at the bottom of the well, and to need, 
for drawing it up, the bucket of examination, 
and the rope of cross-examination. Truth 
is a pearl, and the oyster which contains it 
is difficult to open. And, again (even at 
the risk of seeming to mix, while only 
multiplying metaphors), truth is a dia- 
mond, but it needs cutting, polishing and 
setting. To abandon the figure and come 
down to the fact, it is not so easy as it may 
seem to know and to testify the truth, and 
it is still more difficult to overcome for him 








which lie in the way of the witness, and to 
lead him to make a clear exhibition of the 
truth, notwithstanding his erroneous obser- 
vation, the wrong bias arising from wrong 


| observation, and the purpose (thus improp- 


erly begotten) of presenting one, and only 
one, aspect of the matter in hand, though 
that aspect be not the true aspect. And 
where the witness has, with malice afore- 
thought, resolved to put forward a false view 
of the facts, the work of the examiner or 
cross-examiner (as the case may be) is 
rendered difficult and delicate to the verge 


When the subject of cross-examination is 
discussed by laymen, it is the fashion to fix 
attention on the examiner, and to treat of 
his malign purpose of making the worse 
appear the better cause, of his unholy design 
of making black seem white. It is more 
less notice on the questioner and more on 
the witness. The examiner is the outcome 
of generations of witnesses, and may be said 
to be only another illustration of the adapt- 
ability of animals to the soil. Obviously, 
if all witnesses had the intelligence and 
honesty to come forward and give their 
evidence in accordance with the oath (the 


| truth, the whole truth, and nothing but the 


truth), the work of the examiner would 


| be easy, and the occupation of the cross- 
| examiner would be gone. 


Let us notice a 
few of the difficulties under which the wit- 
ness generally or, at all events, often, gives 
his testimony. 

He is called by one side against the other, 
and if he is inclined to support the side which 
invokes his help, or is determined to show 
the litigant who calls him that he will 
get nothing out of him, the feeling is called 

It is either conscious or un- 
In both cases, its effect is the 


partisanship. 
conscious. 
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same, but it may vary in degree. There is 
no purpose in the mind of the witness to 
misrepresent the truth, much less to commit 
perjury. The witness may even be a person 
of scrupulous honesty, but partisanship in 
the witness-box is as fatal to fair evidence 
as blue spectacles to the discernment of 
colors. With this difference: you can put 
off the spectacles and see better without 
them, but you can’t put off partisanship, 
chiefly because you don’t know or admit, 
even to yourself, that you had put it on. 
Moreover, the partisan sentiment is gener- 
ally entertained from a sense of duty which 
lends a sanction to all that the sentiment 
prompts, and even supplies the witness with 
a combativeness and heat which, with the 
unskilled and ignorant, often pass for honest 
indignation at hearing the truth called in 
question. 
it is easier to deal with 
is unconscious. It betrays the witness to 
some extreme which warns the examiner 
and supplies the skillful cross-examiner with 
all he needs for beginning his work. 





When partisanship is conscious, | 
it than when it | 


help. He feels bound to keep the judge 
right, and seeks to supply in his own 
evidence all that he thinks needful for 
deciding the case —as he thinks it should 
be decided. This witness forgets that his 
testimony is but a link, less or more im- 
portant, in the chain. As his evidence is 
meant to bring about a certain end, he 
works up to that end with what skill he 
happens to possess, and, though he may 
never swear falsely, he is difficult for the 
examiner to handle, and he, too, resents 
the handling, and blames the wicked ex- 
aminer. His human nature goes with him 
into the witness-box, remains with him 
there, and steps down with him, and pre- 
vents him from thinking, and saying, with 
Cassius — 
‘* The fault, dear Brutus, is not in our stars, 
But in ourselves,” 


If he had the suspicion, even, that he might 


| be wrong or biased, or unfit to be a judge, 


When | 


the witness is honest and unconscious of his | 


bias, he esteems his own answers as contain- 
ing the naked truth, and he regards the 
questioner who tries, by examination, cross- 
examination, or re-examination, to get him 
to vary or alter his answers as a hired per- 
verter of the truth as far as the witness will 
allow him. In this frame of mind, little 
wonder witnesses cherish harsh thoughts 
of lawyers, and hug themselves on their 
own superior honesty — by way of contrast 
rather than comparison. 

A witness sometimes puts an obstacle to 
truth in his own way by constituting himself, 
perhaps unconsciously, the judge of the 
cause. He knows what is in dispute, and 
he knows the facts of the case pretty fully 
(but not fully), and he comes to the con- 
clusion that this side or that should win. 
This is partisanship, but growing from a 
new root. In this case, the witness does 
not trust the court, except with his valuable 


| attention of the public prosecutor. 


he would probably be a better witness, for 
we are assuming him to be honest in his 
purpose. 

When the witness is there to perjure 
himself he belongs to a class apart, he needs 
the attention of the best examiners, and he 
deserves, and will probably receive, the 
We 
need not trouble ourselves with him here, 
but only say that, however the litigant he 
favors may regard him, he is an object of 
horror to the lawyers on both sides. If he 
begets wrath in the opposing lawyer, he 
excites loathing in the other. To the honor 
of the legal profession it can truly be said 
that we have few, if any, practitioners will- 
ing to win their case by perjury. We have 
seen that partisanship may be conscious or 
unconscious, but perjury is partisanship 
which is often inspired, is always inten- 
tional, and is careless of consequences if 


| the purposes be served. 


| 
| 
' 


But witness-bearing depends not only on 
the animus, but also on the powers and 
opportunities of observation, and the con- 
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sequent state of knowledge. People sel- 
dom or never suspect their own powers 
of observation, rarely reflect upon the 
opportunities they have enjoyed of ascer- 
taining the facts, and still less frequently 
realise that the state of their knowledge is 
a disqualification for witness-bearing. When 
a witness is called to testify, accepts the call, 
and attends for the purpose, he usually comes 
to tell what he thinks he knows, and he is 
not prepared to have his knowledge, any 
more than his veracity, called in question by 
either the examiner or the cross-examiner. 
Having once put forward a definite view of 
the facts, he becomes bound in his own 
opinion to defend that view, and is aggrieved 
by any opposition to it, or even question. of 
its correctness. Thus the work of the ex- 
aminer, and still more of the cross-examiner, 
is rendered difficult; but the ascertainment 
of exact truth, in spite of all the obstacles 
we have noticed, is the function of the law 
courts through the media of the opposing 
examiners. Though the judge has the 
right and power to put questions to the 
witnesses, he uses his right only to supply 
the defects in the work of the bar. There 
are instances in which questions come with 
more effect from the bench than from the 
bar, and where it is safer to leave the 
question to the judge than to either of the 
pleaders. 

Before we speak of cross-examination, a 
few words on the examination-in-chief will 
help clear the way. The lawyer who first 
examines does so from an ex parte stand- 
point, and puts his questions in order to 
elicit the answers he expects and desires, 
and believes to be the true answers. Apart 
from the bias and tendency of the witness, 
the examiner has thus a bias and tendency 
of his own, or, at all events, on his side. 
His bias is necessary for the proper per- 
formance of his duties, and, having the 
check of the opposing lawyer’s contrary 
bias, and being subject to the regulative 
impartiality of the bench, is exempt from 





the reproach which attaches to bias in the 
witness. The leaning of the lawyer needs 
no defense if it is, as we have said it is, 
“necessary.” The counsel for a litigant is 
the litigant, plus skill in the law. Neither 
may do anything which an honest and 
honorable man may not do. Both may do 
his best, by all honest means, to obtain the 
verdict of the jury, or the judgment of the 
court. The bias, prejudice or preconcep- 
tion of the litigant, therefore, enters into 
every question put by his mouthpiece, and, 
unless the witness is clear-headed and cool- 
headed, the answer may easily convey a 
wrong impression without being false in the 
spirit or even wrong in the letter. The 
point of view is always and in all things 
what determines the aspect in which a scene 
is realized by the spectator, and that equally 
whether the scene be one in nature or human 
nature as manifested in human affairs. If 
to the bias of a partial witness he added the 
leaning of the lawyer who examines in chief, 
it is easy to see that the first answers may 
need toning down. The examiner-in-chief 
holds a precognition taken by his own side 
for the advancement of his own side, and 
perhaps, done with the witness there is need 
for probing. From the opposite point of 
view the examination-in-chief sometimes 
creates the impression of a nice little family 
party, where the witness and the questioner 
are being as agreeable as they can to each 
other, and the client looks on with benign 
satisfaction. Is it not cruel to disturb the 
unity in which as brethren they are disposed 
(qguoad hoc) to dwell? If they have been 
building upon false and therefore insecure 
foundations, perhaps it is not unkind to let 
them know it in good time. The cross- 
examination is the way to do it. 

The cross-examiner has listened to the 
examination-in-chief with watchful care to 
find where it creates wrong impressions. 
By wrong impressions he means impressions 
adverse to his case, or contrary to, or differ- 
ing from, the impressions he seeks to con- 
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vey. He must make up his mind whether 
the witness is true or false, biased or free 
from bias, informed or ignorant, accurate 
or blundering, intelligent or stupid. He 
must regulate his cross-examination in 
accordance with his view on these points. 
He may begin in any one of several ways. 
He may seem to follow up the opposing 
counsel by putting a question certain to 
obtain the same answer as before, and so 
put the witness off his guard. Or he may 
put an indifferent question of no importance, 
and create the impression that there is to be 
nothing in his examination, and in this way 
put the witness off his guard. Or he may 
boldly put a disconcerting question, the 
very terms of which will show the witness 
that he has given wrong evidence, and is 
about to be righted, whether he likes it or 
not. This last method of attack does not 
put him off his guard, but it puts him off his 
balance, which is worse. 
prefer one method to the other modes, but 


an accomplished lawyer should be able to | 
adopt each method in its turn, i.e., where in | 


his judgment, it is required for his purpose. 


His purpose is to present, by means of the | 
discernment, and he leaves out or adds ona 


witness in hand, the view of the facts for 
which the examiner is contending; and in 
order to do this he must get the witness to 
alter what is adverse, retint what has been 
wrong colored, and supply what has been 
left out. All this is not to be done without 
a struggle, and it is a struggle in which the 
advantage is with the witness, if he only 
knows how to use it. The witness is master 


of the situation, but is often not master of | 
He has said his say, and as he | 
| — back to the beginning of a series of occur- 
And he can, if he can. | 


himself. 
has presumably said it correctly, he should 
stand to it if he can. 
But often he can’t, though ever so willing, 
and even determined. 
makes him feel that he has beer wrong in 
his answers by ever so little, the process of 


introspection conflicts with the weighing of | 


the succeeding questions, and the effort to 
do both at the same time generally ends in 





Some lawyers | 





If the cross-examiner | 


mental confusion, under which he gives 
himself away even more than to the extent 
of correcting previous answers. He now 
gives answers which themselves require the 
corrective of re-examination. 

We are dealing with the witness at all 
points as a witness of truth. But even an 
honest witness may lose sight of the three 
limbs of the oath—(1) the truth, (2) the 
whole truth, (3) nothing but the truth. 
The first and third items are not so difficult 
for a leal and soothfast witness, but the 
often troubles him. ‘The whole 
truth”? demands intelligence as well as 
probity. The natural tendencies of the 
mind are not extinguished by the taking of 
an oath, and only in the finer natures are 
these tendencies even by the 
solemnity of the judicial formula and sur- 
The tendency of most minds is 
towards exaggeration, which operates, now 


second 


restrained 
roundings. 


in enlarging, and now in minimizing, accord- 
ing to the bent of the witness to or from the 
view he is being examined to advance. This 
tendency, even when the witness is uncon- 
scious of it, prevents him from seeing things 
in the clear light required for their proper 


bit, just ever so little, without knowing it. 
That bit makes all the difference. Another 
tendency of the mind is toward complete- 
ness. Incompleteness creates a sense of 
dissatisfaction, which is best overcome by 
rounding off the thing, whatever it may be. 
The incurable habit of telling more than the 
witness knows, of adding hearsay evidence 
to his own evidence, is to be ascribed to this 
love of completeness, which operates retro 


rences, of which the deponent witnessed only 
the last half, or less. Again, some people 
feel humiliated when they have to say, “I 
don’t know.” When these people are in 
the witness-box, they are apt to sustain their 
reputation for knowledge by testifying what 
they do not know, without knowing it, or 
even suspecting it. 
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The “nothing but the truth” clause of 
the oath does not suggest to such witness 
to find out where their knowledge ends, and 
to stop there, however incomplete the stop- 


| 
| 
| 
| 
| 


page may render their evidence, and how- | 
ever the incompleteness may disappoint the | 


examiner and affect his case. 


For all these | 


evils the antidote is cross-examination, which | 
(to follow the simile) may be regarded as | 
sometimes an aperient and sometimes an | 


astringent, and requires great skill to ad- 


minister in suitable doses, at the right | 


moment, and in the proper way. 


It is not | 


enough to prescribe the medicine: it must | 


be administered. 


The administering has been considered | 


and discussed ad nauseam, and it would be 
difficult to make any valuable addition to 
what has been already said and written on 
the modus operandi of cross-examination. 
Above the signature of Lord Bramwell, in a 
recent number of the ‘“‘ Nineteenth Century,” 
will be found a very spirited defense of the 
less popular methods of the cross-examiner, 
and a vindication of the extremest license 
usually taken by the British bar. We are 
content to leave this part of the subject to 
so able and experienced a judge as the dis- 
tinguished lawyer just named, and to confine 
ourselves to showing the necessity for cross- 
| examination, and the foundations of that 
necessity. — Scottish Law Review. 


LONDON LEGAL LETTER. 


LONDON, January 4, 1899. 

HE Lord Chancellor has acted with 

commendable promptness in appoint- 
ing a new judge to fill the vacancy created 
by the retirement of Mr. Justice Hawkins. 
The new appointee, Mr. Thomas Town- 
send Bucknill Q. C., will take his seat at 
the opening of the next term on the 11th 
instant, and there will, therefore, be no 
inconvenience caused by a reduction of 
the already limited number of 
The appointment will be acceptable to 
the bar and will excite very little comment, 
as it has been generally anticipated. 

The new judge has had thirty-one years 
of active practice, of which thirteen or 
fourteen have been ‘within the bar,” or 
as Queen’s Counsel. He was at one time 
one of the acknowledged leaders of the 
admiralty bar, and for some years acted 
as one of the consulting counsel to the 
shipping federation and edited the last 
edition of “ Abbott on Shipping.” In ad- 
dition to having a good practice in common 
law work and before arbitration boards, he 


judges. ° 


| has contributed to several journals and 
reviews, and has been editor of two series 
of law reports. He has also been, since 
1892, a popular member of Parliament, 
and has had considerable experience in 
local government affairs, having served as 
a county alderman from 1889 to 1892. 

Whether he will make a successful judge 
remains, of course, to be seen. It is the 
common experience of every bar, as well 
in America, I assume, as in England, that 
a good lawyer and a brilliant advocate does 
not always make a good judge. 

The certain qualities which go to make 
up the “judicial temperament” do not in- 
variably find their best development in the 
study, or in the exacting work of a busy 
lawyer. In this country the difficulty is 
greater than in America, notwithstanding 
that greater care is exercised in selecting 
the judges who, with rare exceptions, are 
taken from the ranks of those who have 
been longest at the bar and have attained 
the greatest eminence in successful practice. 





Here the circuit system and the rotation of 
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work to which every member of the bench 
is subject, imposes on the judges a varied 
assortment of duties; each variety of these 
duties every judge is expected to perform 
with equal ability, whatever his tempera- 
ment, his intellectual capacity or his pre- 
vious professional experience. He may go 
straight from a practice at the admiralty 
bar or in the commercial courts to try 
crime, and, although able to grasp the 
most intricate legal problems, finds him- 
self embarrassingly confronted with prob- 
lems of human nature with which he is 
out of touch, and a practice in which he 
has had no training. He may, on the other 
hand, have had a large experience of crime 
and have been a successful advocate in 
classes of civil work in which his talents 
were recognized by a large number of 
clients, and yet be quite incapable of try- 
ing the intricate and important cases that 
arise in a commercial community. Two 
recent appointments illustrate this  diffi- 
culty. 

Mr. Justice Phillimore while at the bar 
was the acknowledged leader of the ad- 
miralty practice, and was rarely seen else- 
where except in the ecclesiastical courts. 
He was and is a most pronounced church- 
man of the advanced school of those who 
adhere to the Catholic doctrine as to di- 
vorce, and the remarriage of divorced per- 
sons. Shortly after his appointment to the 
bench, sitting as a vacation judge, he 
found in his lists for the day a large num- 
ber of cases from the divorce court in 
which decrees absolute were to be entered. 
Being conscientiously opposed to divorce, 
he was reluctant to enter these decrees, 
and yet as a judge he could not avoid 
executing the law. He therefore preceded 
his judgment in these cases by a dissertation 
on the wrongfulness of the system, and the 
reluctance with which he complied with it. 
The incident excited a good deal of com- 
ment at the time, and will doubtless pro- 
voke attention in higher quarters. 








Recently at Liverpool, on circuit, he 
presided at the trial of an army officer, who 
was indicted for having assisted a young 
woman to produce a miscarriage which, 
it was alleged, resulted in her death. 

The circumstances were pathetic and such 
as to attract the attention of the country 
generally, and to arouse a great deal of 
sympathy for the officer as well as for the 
family of the young woman. The officer 
was in the south of England at the time the 
young woman died in the north. It was 
alleged that by letter he had either encour- 
aged her to procure the miscarriage, or at 
least had acquiesced in it, but at the trial it 
was not proved that her death was the re- 
sult of the drugs she had taken; both of 
the eminent physicians called for the pros- 
ecution having admitted that there was 
nothing to show whether death resulted 
from natural causes or not, while in her 
dying declaration she positively asserted 
that not only had the accused had nothing 
to do with her act, but that he tried to dis- 
suade her from it. In the face of this, and 
in commenting on it in his summing up, 
Mr. Justice Phillimore volunteered the sug- 
gestion that this deathbed declaration might 
have been due to various motives; among 
others, a desire to shield her lover. The 
jury, who, in criminal cases in this country, 
are largely influenced by the judge’s com- 
ments, returned a verdict of guilty of mur- 
der, and the judge sentenced the unhappy 
officer to be hanged. Fortunately the sen- 
tence was commuted to a comparatively 
short term, but an agitation which has pop- 
ular support is working for the release of 
the prisoner. 

Upon another occasion, also, upon circuit, 
Mr. Justice Phillimore, who was trying a 
prisoner, after expressing his belief that the 
accused had committed perjury in giving 
evidence in his own behalf, inflicted a pun- 
ishment for the crime for which the jury 
had found the prisoner guilty, and another 
term of punishment for the perjury which 
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he thought the accused had committed, but | 


for which he had not been tried. 

Another judge, who was recently ap- 
pointed from the position of an official 
referee, — Mr. Justice Ridley, — has also 
aroused a good deal of comment by his 
peculiarly abrupt way of treating counsel 
and trying to decide cases before they have 
been heard. The methods which he had 
grown accustomed to in deciding matters 
referred to him for the assessment of dam- 
ages, and which, although irritating to coun- 
sel, were comparatively harmless, are now 
working consternation when continued in 
the High Court, particularly in cases where 
there are juries. Not long ago, in an action 
ior commission on the sale of a yacht, be- 
fore the defendant’s case was opened, and 
during the cross-examination of one of the 
plaintiff's witnesses, Mr. Justice Ridley said 
to the defendant, “I think you are jockeying 
this man out of his commission.” Defend- 
ant’s counsel protested, and said that his 
client had already paid one commission. 
‘I ought not to have said that,” replied the 
judge, “but I think the plaintiff is entitled 
to his commission.” It is unnecessary to 
say that the verdict and judgment went for 
the plaintiff. The result may or may not 
have been right, but it is not in human 
nature that the defendant should think it 


was right, or that his case had been fairly 


tried. 

I was not a little amused to hear an emi- 
nent barrister, in commenting on the present 
condition of our Bench, affirm that he was 
not sure that there was not something to be 
said, after all, in favor of an elective judi- 
ciary. It might be, and doubtless was, open 
to terrible abuses in the hands of unscrupu- 
lous politicians, but the people were not, as 
a mass, incapable of making a good selec- 
tion. An honest man, with good common 
sense, was apt to make an infinitely better 
judge than an able lawyer or a good advo- 
cate who was not possessed of the great 
quality of natural discernment. And, above 


! 
| 





all, the system of electing judges for a stated 
period enabled the bar to get rid of an in- 
competent or an unsuccessful judge. He 
was disposed to advocate the retention of 
the power of appointment, as at present 
exercised in England by the Lord Chan- 
cellor, but to modify the system by pre- 
scribing a fixed and definite term of tenure 
of the office. It was abhorrent to him, and 
would be to lawyers generally in England, 
that a judge should descend from the Bench 
and assume the active practice of the pro- 
fession, and he therefore suggested retiring 
pensions or half-pay allowances, which would 
add but little to the cost of maintaining the 
judiciary; but whatever extra expense was 
occasioned would be more than compen- 
sated for by the removal from the staff of 
judges of those who had proved their unfit- 
ness, or who had, by reason of old age, lost 
their former capacity. 

While on this question of appointment to 
the Bench, I may remind your readers that 
this patronage is vested in the Lord Chan- 
cellor for the time being. The career of the 
present Lord Chancellor has few, if any, 
parallels in legal history. He has during the 
past year been made an earl, and is the fifth 
chancellor upon whom in the present cen- 
tury that dignity has been conferred. Lord 
Halsbury has held his high office for a 
longer period, under the several adminis- 
trations of Lord Salisbury, than any Chan- 
cellor since the Restoration, with the ex- 
ception of Lord Hardwicke, Lord Thurlow, 
and Lord Eldon, and in the extent of the 
patronage which he has exercised he prob- 
ably surpasses them all. Of the twenty- 
eight judges who constitute the Court of 
Appeal, and the Chancery, Queen’s Bench, 
and Probate divisions, no fewer than twenty 
were raised to their present offices during 
one or the other of his chancellorships. Of 
the fifty-five County Court judges (and it 
must be remembered that these important 
functionaries receive salaries of $7,500), 
about one half are Lord Halsbury’s ap- 
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pointees. In addition, he has appointed Hawkins. By what title he will enter the 


scores of Recorders, and raised nearly a 


House of Lords has not yet been announced ; 


hundred juniors to the rank of Queen’s | but what concerns the Bar most is that he 


Counsel. 


| 


Among the New Year's “honors” is the | 
conferring of a peerage upon Mr. Justice | 


will still be able to continue his judicial 

career as a law lord in the House of Lords 

and in the Privy Council if he so desires. 
STUFF GOWN. 














BY IRVING BROWNE. 











CURRENT TOPICS. 


RAILROAD MortTaLity.—In the report of the 
Interstate Commerce Commission for 1897 is a very 
surprising statement as to the number of railway em- 
ployés. killed and wounded in the course of their 
employment in the year ending June 30, 1896. The 
number was 1861 killed and 29,969 wounded, or 
more than in many a great battle. Of these, 229 
were killed and 8,457 were wounded in coupling or 
uncoupling cars. These statistics are used in a recent 
North Carolina case to justify the decision that failure 
to equip freight cars with self-couplers is negligence 
in itself, and that a brakeman’s knowledge of the lack 
and the danger does not constitute contributory neg- 
ligence. Two judges dissented, one of them ob- 
serving, ‘‘ This was written as the opinion of the 
court, but since it was written the court has changed 
its opinion, and I file it as my dissenting opinion.” 
(Greenlee v. So. Ry. Co., 41 L. R. A., 399-) The 
dissenting opinion contains the following significant 
warning: ‘* But it seems to us that as a matter of 
economy, to say nothing of the suffering and loss of 
human life, railroads would be induced to get and use 
the more modern and safer appliances. They will 
have to do this soon, or answer for damages caused 
by the lack of them.” 

STILL ‘¢ SWELLIN’.” — The American Annual Di- 
gest for 1898 contains 3563 pages, which we believe 
breaks the record. It is an error of judgment to put 
this enormous mass in one volume. It is impossible 
to handle the book conveniently or comfortably, and 
in a little while it will become necessary to bind it 
over to keep the pieces. There is plenty of it for 
two volumes. The General Digest published by the 
Lawyers’ Co-operative Publishing Company bound its 
annual for 1897 in two volumes, and it made books 
quite bulky enough for lawyers who are not profes- 
sional athletes, or in training for lifting heavy weights. 
Really this enormous annual for 1898 is a species of 
cruelty to animals. Our criticism is confined to its 
bulk. In all other points it is a highly creditable 
piece of work, and represents an appalling amount of 
literary labor. The West Publishing Company’s 
‘*Century Digest,’’ which is coming out with com- 
mendable regularity, is discreetly limited to volumes 





of some 2500 pages. We suppose it will be com- 
pleted sometime, perhaps in the first decade of the 
next century. Meantime the mass of judge-made 
law will keep on growing. Oh, whata pitiable book- 
burdened profession we are, to be sure! 


JupIcIAL Ropes. — The recent donning of robes 
by the judges of the first department of the New York 
Supreme Court has revived the outcry on the part of 
certain ultra-democrats that was raised when the 
judges of the Court of Appeals decided to adopt them 
some years ago. The New York ‘« Tribune” has re- 
cently published a very sensible editorial in favor of 
this distinctive judicial costume. There are some 
solid arguments in favor of the wearing of the robes, 
and hardly anything but the mouthings of political 
demagogues against it. If military and naval officers 
wear uniforms when on formal duty, why should not 
judges? There is comparatively little objection made 
to the priest’s robe, and none at all to the academic or 
collegiate gown. When the justices of the Supreme 
Court of the United States and the judges of the New 
York Court of Appeals enter the court room in their 
robes of office, and the crier makes proclamation of 
the opening of court, the bar and spectators mean- 
while standing until the magistrates take their seats, 
it is a conventional but not an unmeaning or undemo- 
cratic form, imposed by the bar to indicate their rev- 
erence for justice, and not any abasement to the 
judges. Everybody would be shocked to see a judge 
sitting on the bench in his shirt-sleeves, or even a 
lawyer trying a cause in that free-and-easy dress, but 
it is difficult to appreciate the distinction between a 
black frock-coat, which nobody objects to, and a black 
robe. A judge is not any better than any other man 
simply by reason of his official position, and a robe 
does not make him any better, either positively or 
comparatively, but it may be an influential form to 
remind the spectator of the solemn presence into 
which he has come. No lawyer objects to address- 
ing a judge on the bench as ‘* Your honor,” which is 
the merest form. Although the form does not pre- 
vail in this country, there could be no good reason 
why our judges should not wear the black cap in pro- 
nouncing sentence of death. The sheriff’s staff or 
the constable’s pole is not denounced, although it is 
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a mere formal sign of office. What would a western 
Democrat say of a sheriff who should appear on the 
gallows, in exercise of his office, arrayed in anything 
but his ‘‘ customary suit of solemn black”? Even 
the cow-boys would hoot at him. Why should not 
a judge be as distinctively and solemnly clad as a 
hangman? The truth is, that the ranting against 
the judicial robe is simply the outcry of levellers, who 
struggle to effect their own elevation by the pulling 
down of others. Part envy, part ignorance, part 
truckling for political favor, part contempt for all 
things solemn and sacred, this fierce denunciation of 
a gown on a magistrate is what one naturally expects 
only from a socialist, who wants all things in com- 
mon and all things common. His cry is, ‘* One man 
is as good as another.” It is not true— he ought to 
be, but he is not. We select our judges from the 
recognized better class of men, and we would put 
gowns on them as a sort of visible seal of public ap- 
probation of the men themselves and of reverence for 
their high office. So we cordially approve of what 
the «* Tribune” says: — 

“Familiarity does breed contempt, and perfect repub- 
lican equality is not incompatible with such distance and 
reserve as make a court of justice a place where conven- 
tionality gives some stimulus to the sense of reverence for 
the institution intrusted with the most sacred of secular 
functions. Perhaps that stimulus is more needed in a de- 
mocracy than elsewhere, because other institutions tend to 
deaden reverence; and anything within reasonable bounds, 
like a gown, a crier, a form of address, an impressive room, 
which tends to make of the courts to men’s minds some- 
thing apart from the ordinary public office, is to be com- 
mended.” 


EXCESSIVE ANNOTATIO’ .—Is the excellent «+ Law- 
yers’ Reports Annotated ” going to degenerate into a 
series of text-books? We hope not, and therefore 
regret to see a ‘* note,” in the number of October 1, 
of 120 pages, double columns, fine type, on the topic 
of «* Knowledge as an element of an employer’s lia- 
bility to an injured servant.” The opinion in the 
case covers a little more than a page of the same num- 
ber. The ‘* note” is an exhaustive and very admira- 
ble piece of work, rarely equalled in the annals of 
annotated reports, but it is not annotation. It is 
treatise-writing or digest-making. It is magnificent, 
but it is not war. It needs an analysis or summing- 
up appended, stating the general results. It needs 
codifying. It undoubtedly is the result of months of 
research, and must have cost the publishers a great 
deal of money, and will please the lawyers who de- 
mand every case and the last case, and will enable 
them to set out a formidable array of authorities on 
their briefs. But it reminds us of a suggestion 
squealed out (in our hearing) by Judge Grover, of 
the New York Court of Appeals, to a learned coun- 





sel who had cited fifty cases to a single point: 
«¢ Mr. , you know the court can’t look at all 
these cases. Now will you jest pint out two or three 
that you set the most store by, and we’ll try to look 
at them.” Counsel replied, ‘‘ The first half dozen 
will suffice, your honor.” The judge settled back in 
his seat, observing, ‘‘ Ah, I thought so.” We are 
speaking only for the practitioner. As an annotator 
we are very grateful for this work ; it saves us a great 
deal. But if the L. R. A. keep this up, the legisla- 
ture may find it necessary to restrain them, as they 
did the New Hampshire court from publishing vol- 
umes on such questions as killing a mink, etc. 


——__ — eo < __ ___ 


NOTES OF CASES. 


ELECTION Law — In State v. Bland, Missouri Su- 
preme Court, 41 L. R. A. 297, it was held,two judges 
dissenting, that the expenditure of more money than 
the statute permits to secure the nomination and 
election of a candidate, if made without his knowl- 
edge or consent, will not render his election void. 

The court uttered the following patriotic senti- 
ments : — 


“In reaching the conclusion announced in this case, we 
feel the importance of the questions involved. We realize 
that pure, fair, and honest elections, untainted by fraud 
and unstained by even a suspicion of wrongdoing, are the 
foundations upon which our institutions rest. We appre- 
ciate the especial necessity of rigidly enforcing all constitu- 
tional laws having for their object the protection of the 
sacred right of the electors to have their wishes faithfully 
recorded and strictly respected. We understand that the 
purpose of acts like that of 1893 is to purify elections, by 
guaranteeing assurance and protection to the law-abiding 
citizens, and by punishing with symbolic stripe and shaven 
head, rough fare, and hard labor, all who are so bereft of 
patriotism, or so impregnated with criminal selfishness, as 
to pollute the fountain from which spring the liberties of 
the people. But under the division of powers in our form 
of government we have no right to trench upon the prerog- 
atives of the other codrdinate branches of our govern- 
ment. We have no right to make laws. Our duty and 
province is ended when we construe and enforce the laws 
that are made by the legislature, and by as much as 
we should overstep the boundary lines of our powers, and 
attempt to invade the province of the legislature, we 
would be ourselves violators of the Constitution and laws 
we are solemnly sworn to obey. These truisms in our law 
are not threadbare utterances. It is as wholesome to re- 
call them to-day as it ever was in our history. They are 
the alphabet of the language of freedom, and the xu/tima 
thule of the liberties of our people.” 

But when is anybody punished for fraud upon the 
election laws? Or if punished, how much does it 
hurt him? Just now a man is running for lieutenant 
governor of New York, who was fined a few years 


| ago by the courts for corrupt practice as a high 
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officer of state, which resulted in defeating the legis- 
lative choice of the people and in electing a senator 
of the United States contrary to their will. 


SOUNDING Brass” —In Detwiller v. Hartman, 
37 N. J. Eq. 347, a testator provided a fund of 
$10,000, from the interest of which a brass band 
was to be equipped and maintained forever, to be 
named after the testator, and to march to his grave 
on the recurring anniversaries of his death, as well 
as on holidays and other proper occasions, and there 
to play a funeral march and such other appropriate 
music as the leader of the band should designate and 
appoint. The testator also provided for a monu- 
ment at a cost of from $40,000 to $50,000. But 
the legacies to relatives amounted to only $18,000, 
and the estate footed up only $35,000, although 
the testator directed an outlay of from $73,000 to 
$83,000. The monument was approved, but the 
brass band was discountenanced. Of course the 
monument had to abate in expense. This musical 
charity seems to have been of the order described by 
the apostle as ‘*sounding brass.” We have a sus- 
picion that the testator was a practical joker. 


A TruismM. —In State v. Hyland, 144 Mo. 302, 
the defendant had been convicted of murder by un- 
provokedly striking the deceased with his fist. The 
prosecuting attorney said to the jury “Crimes of 
this character are becoming too frequent.” This 
was alleged as error, but the appellate court said: 
“He merely voiced a truism. It is lamentably true 
that criminal acts like the one under investigation 
are too common.” About how common might they 
lawfully be? In Hayes v. Sears, 51 S. C. 537, 
holding that abusive words may mitigate assault and 
battery, although they will not justify it, the court’ 
said: “These are not times which justify a circuit 
judge in offering a premium, so to speak, on vio- 
lence. The hearts of all good citizens are stirred at 
the dreadful results which sometimes follow the 
supposed power of a man when he conceives him- 
self to be wronged by his fellow-man, and in con- 
sequence thereof takes the law into his own hands 
to redress those wrongs.” 


MEMORY NOT CHILDISHNEsS. —In Riley v. Sher- 
wood, 144 Mo. 354, a will made by a woman at the 
age of seventy-six was contested on the grounds 
of childishness and insanity. One curious claim was 
disposed of as follows : — 

“ Again it was considered evidence of insanity that Mrs. 
Shootman in her old age delighted to recall the recollec- 





tions of her childhood and young womanhood in Salem, | 


Virginia. It was said the constant repetition of those 
events in her life was evidence of an unsound mind. To 
one who never lived in the Old Dominion prior to the 
late war between the States, the fondness with which 
all Virginians dwell upon those halcyon days, sweetened 
with an unrivaled hospitality, this tendency to recall again 
and again the memories of that period may seem un- 
natural, but to those who knew Virginia at that time 
even as casual sojourners, instead of being evidence of 
weakness, it would excite suspicion should a Virginian 
neglect for any considerable time to recount the glories 
and delights of that period. Indeed it can be said that 
such was the spell of that life that all who came within 
its influence became intoxicated with its charms and ever 
afterward dwelt with loving reiteration upon its refine- 
ment. “We are unwilling to believe that any considerable 
number of the most advanced neurologists would see, in 
this amiable disposition to linger over the memories of 
youth and home, the most remote evidence of unsoundness 
of mind.” 


Mrs. Shootman was ‘‘all right,” but between 1861 
and 1865 a good many persons of the description 
indicated by that name were very inhospitably treat- 
ed in Virginia, and do not dwell on their life there 
with any degree of enjoyment. 


RAILROAD LIABILITY FOR RAPE. — The Georgia 
supreme court has recently held, in Savannah, etc., 
R. Co. v. Lula Quo, 40 L. R. A. 483, that a rail- 
road company is liable in damages for an attempt by 
its baggage master on a train to commit rape on a 
passenger. Quite correct, and carries the doctrine 
of the Illinois case, where the conductor uninvited 
kissed a female passenger, to its legitimate conclu- 
sion. The court said :—- 


‘“* When a contract of carriage is entered into between a 
passenger and a carrier, there arises out of the relation thus 
created, not only a duty to safely transport the passenger 
to the destination fixed in the contract, but also to protect 
him from injury, violence, insult, and ill treatment at the 
hands of the servants of the carrier who are in charge of, 
or connected in any way with, the carriage in which the 
passenger is being transported. 5 Am. and Eng. Enc. Law, 
2ded. p. 541. While a carrier of passengers owes a 
duty to all of its passengers to protect them from violence 
and insult on the part of its servants, it owes an especial 
duty to female passengers, to protect them from insult and 
abuse. In the case of Chamberlain v. Chandler, 3 Mason, 
242, Judge Story, in discussing the question now under 
consideration, uses the following language: In respect to 
passengers, the care of the master is one of peculiar respon- 
sibility and delicacy. Their contract with him is not for 
mere ship room, and personal existence on board: but for 
reasonable food, comforts, necessaries, and kindness. It 
is a stipulation, not for toleration merely, but for respectful 
treatment, for that decency of demeanor which constitutes 
the charm of social life ; for that attention which mitigates 
evils without reluctance, and that promptitude which ad- 
ministers aid to distress. In respect to females, it proceeds 
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yet farther, it includes an implied stipulation against ob- 
scenity, that immodesty of approach, which borders on 
lasciviousness, and against that wanton disregard of the 
feelings which aggravates every evil, and endeavors by the 
excitement of terror, and cool malignancy of conduct, to 
inflict torture upon susceptible minds. What can be more 
disreputable, and at the same time more distressing, than 
habitual obscenity, harsh threats, and immodest conduct, 
to delicate and inoffensive females ? What can be more 
oppressive than to confine them to their cabins by threats 
of personal insult or injury ? What more aggravating than 
a malicious tyranny, which denies them every reasonable 
request, and seeks revenge by withholding suitable food 





and the commen means of relief, in cases of seasickness 
and ill health? In the case of Nieto v. Clark, 1 Cliff. 145, 
this decision of Judge Story’s was cited with approval by 
Judge Clifford. While it is true that in two cases cited the 
carrier whose liability was under consideration was a carrier 
by water, still the doctrine laid down in these cases has 
been followed in cases where suits were brought for wrongs 
of a similar nature inflicted upon passengers in a railway 
carriage. See Craken v. Chicago & N. W. R. Co. 36 
Wis. 657, 17 Am. Rep. 504 ; Louisville & N. R. Co. wv. 
Ballard, 85 Ky. 307.” 

We quite agree with the court that a carrier by land 
is bound to be just as polite as a carrier by water. 
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The Editor will be glad to receive contributions of 


articles of moderate length upon subjects of inter- 


est to the profession; also anything in the way | 


of legal antiquities or curtosities, faceti@, anec- 
dotes, etc. 


FACETIZ. 


RECENTLY in arguing a case before the Supreme | 
Court of North Carolina, counsel asked for an | 


extension of the time allowed for argument, say- 
ing in a deprecatory manner that he did not know 
that he could add to what his associate had al- 
ready said, but “ your honors will remember that 
the cackling of geese once saved Rome.” 
“You may try it, Mr. B.,” blandly replied the 
chief justice. 


Tue same court a few years since was in session 
when a countryman passed with a load of fodder, 
and in reply to his inquiry a mischievous young 
attorney standing at the door of the court build- 
ing replied that 4e did not need any fodder just 
then, but if the inquirer would go to a door he 
pointed out and look in he would find five men 
sitting up behind a long desk who might need 
some fodder — and thereupon the young limb of 
the law and of Satan put out for down street. 
While the court was in the midst of an earnest 
argument from eminent counsel, suddenly a long, 
lank countryman opening the door, called out in 
stentorian tones, “ Fodder! any of you ’uns want 
any fodder to-day?” Before the court and bar 
could recover from the assault, the county clerk 
in the blandest and most matter-of-fact tone, as 
if it was an every-day inquiry, responded: “No 
fodder “0-day, sir, I believe,” and the incident 
and the door were closed as suddenly as they had 
been opened. 


Some years ago, when a judge down in North 
Carolina was charging the jury, John V. Sharon, 
one of the counsel, who did not like the tenor of 
the charge, rose, and in utter good faith and sim- 
plicity said, in a beseeching way, “And now, 
won’t your honor charge a /ee/e/ bit on my side?” 





Our in Indiana a good many years ago a cer- 
tain old woman, summoned as a witness, came 
into court wearing a large poke bonnet such as 
was then much affected by rural folks. Her 


| answers to the questions put to her being rather 


indistinct, the court requested her to speak 
louder, though without much success. 

“The court cannot hear a word you say, my 
good woman,” said the judge. “Please to take 
off that huge bonnet of yours.”’ 

“Sir,” she said composedly, and distinctly 
enough this time, “the court has a perfect right 
to bid a gentleman take off his hat, but it has no 
right to make a woman remove her bonnet.” 

“ Madam,” replied the judge, “you seem so 
well acquainted with the law that I think you had 
better come up and take a seat with uson the 
bench.” 

“I thank your honor kindly,’”’ she responded. 
dropping a low courtesy to the court, “ but there 
are old women enough there already.” 


— +e © ~-- 


NOTES. 


Tue French instrument of capital punishment, 
the guillotine, is not actually as represented in 
conventional pictures of it. It has been made a 
much more delicate apparatus than it used to be, 
and has been reduced one third in size. The 
parallel uprights in which the knife moves are 
now painted a dirty Vandyck brown, instead of 
bright scarlet, and the knife is not a great trian- 
gular piece of steel, but an almost razor-shaped 
blade, weighted with mercury, and not with lead. 
All the prisons of Paris, except one, are to be 
torn down, and a movement is on foot to have 
executions take place within this prison, instead 
of out-of-doors, as formerly. 


Says the Ceylon “ Standard’: In the Calcutta 
courts recently, one Suppramanian Chetty sued 
K. Visvalingham and his wife, Seppachi, for the 
recovery Of 200 rupees on a promissory note. 
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The defendants desired to be sworn by the god 
Kathiresan, so a piece of camphor was bought 
at a chemist’s close by, lighted and placed in a 
saucer. Then the witness, holding his hands 
over the flames, swore by the god to “tell the 
whole truth,” etc. The court was highly amused. 
It was remarked that the burning of the camphor 
had satisfactorily disinfected the room. 


Mr. JosePH H. Cuoarte, in his address at Sar- 
atoga before the Bar Association, defended 
warmly the jury system. He urged, however, 
that there should be an able and pure judge, in- 
telligent and incorruptible jurymen, and conscien- 


tious advocates: three very important conditions. 


He asserted, also, that he had never known a 
juryman to be bribed, or improperly influenced, 
which is, certainly, contrary to common belief. 
Several years ago there was a case in this com- 


monwealth where a widow was plaintiff for a large | 


amount against the estate of her deceased father- 
in-law, who had remembered her generously in 
his will, and where it did not seem probable that 
he could have given her the notes in question. 
There were three trials and as many disagree- 
ments. At the last trial a juror stated that the 
minds of the jurors varied from eleven to one for 
the plaintiff to eleven to one against her; the one 


obstinate juror in her favor was from the same | 


town, and asserted that under no circumstances 
would he agree to a verdict against her. 


— -- 


CURRENT EVENTS. 


In London they have just formed an Anti-Scandal 
League. The members promise to combat, in every 
way in their power, the “prevalent custom of talking 
scandal, the terrible and unending consequences of 
which are not generally estimated.” 


RussIA, with a population of 127,000,000, has 
only 18,334 physicians. In the United States, with 
a population of about 75,000,000, there are 120,000 
physicians. 

By different nations every day in the week is set 
apart for public worship — Sunday by the Christians, 
Monday by the Greeks, Tuesday by the Persians, 
Wednesday by the Assyrians, Thursday by the Egyp- 
tians, Friday by the Turks, and Saturday by the 
Jews. 








| horse trucks. 
| eleven hundred, and a ratable value of $40,000, has 
| neither church, chapel nor school, the only public 





THE population of Egypt has been gradually in- 
creasing during the past hundred years. It is stated 
to have been about two and a half million in 1800, 
and is now estimated at nearly ten millions. There 
are about 112,000 foreigners, of whom 38,000 are 
Greeks ; the remainder being chiefly Italians, 24,000 ; 
English, 19,000; French, 14,000; Austrians, 7,000 ; 
Russians, 3,000; and Persians and Germans about 
1,000 each. Only about five per cent of the popula- 
tion can read and write, and nearly two thirds are 
without any trade or profession. 


THE only Indian woman lawyer in the country is 
said to be Miss Laura Lykens, a half-breed Shawnee 
graduate of the Carlisle Indian School, who is prac- 
ticing in Oklahoma. 


SCATTERED throughout the area of Great Britain are 
numerous towns and villages of a curious character, 
says some writer in Tid-Bits. One large village 
actually consists of old railway carriages, even the 
little mission chapel being built out of four large 
Another village, with a population of 


edifice being a pillar letter-box. Villages with a 
single inhabitant are not unknown. At Skiddaw, in 
Cumberland, there is a solitary householder who 
cannot vote because there is no overseer to pre- 
pare a voters’ list, and no church or other public 
building on which to publish one ;-while the only 
rate-payer, in a certain rural Northumberland parish, 
has recently declined to bear the expense of repairing 
a road because he considers it quite good enough for 
himself. In the Isle of Ely there is a little parish 
which has been somewhat contemptuously described 
as ‘*a portion of land, with three or four houses, and 
perhaps twelve inhabitants.” This place has no 
roads at all, and is, consequently, put to no expense 
in keeping them in repair. As a matter of fact, there 
are no public expenses of any kind and no rates. 


THE pure water distributed to the inhabitants of 
Blankenberge is that of the Bruges canal. After filter- 
ing through beds of sand and then subjecting in ster- 
ilizers to an electric current at a pressure of one 
thousand volts, all traces of microbes are destroyed. 
The electrical plant has a capacity of about fifty-five 
horse-power, and about thirty-five thousand cubic 
feet of water per day are treated in summer and ten 
thousand in winter. 


News from France of the increasing popularity of 
kerosene as a beverage suggests the possibility of agi- 
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tating differences between the Standard Oil Company 
and the Woman’s Christian Temperance Union. The 
new habit has made more progress in Paris than else- 
where, and is under observation there by the guardians 
of the public health. The fétroligues seem to begin 
their evil courses not because they are out of humor 
with alcohol, but because kerosene is the only stimu- 
lant they can get. It produces an intoxication which, 
though a low-spirited affair, has its attractions for the 
experimenters. How unwholesome kerosene is in its 
effects, and whether it is worse than alcohol, has not 
yet been fully determined. Meanwhile alcohol is in 
no present danger of being crowded out of France. 
The number of wine-shops has increased twenty-five 
per cent in twenty-four years, and in the larger cities 
the consumption of wine varies from forty to sixty gal- 
lons a head, besides more or less spirits and beer. 
Thirst like that must either be restrained or rated by 
home products. There is no prospect that any con- 
siderable part of it will ever be allayed by kerosene. 
—E. S. Martin, in Harper's Weekly. 


To those who have never considered the subject, 
it might appear that each letter is of equal importance 
in the formation of words; but the relative propor- 
tions required in the English language are these: 
a, 85; b, 263 c,.30; d, 44; €, Fao; f, 265 g. 173 
h,. 64% 1,. Gos 5, 43.8 Bs 1, a6s 303: a, Ges 
0, 8a; p,. 173 @ $3 tT, G2; 8, SOs 4, Obs B;. 945: ¥, 
I2; W, 20; X,4; y, 20; z,2. It is this knowledge 
of how frequently one letter is used compared with 
others that enables cryptogram readers to unravel so 
many mysteries. 


LITERARY NOTES. 

THE two important and timely subjects of Amer- 
ican diplomacy and territorial expansion figure prom- 
inently in the January number of the AMERICAN 
MONTHLY REVIEW OF REVIEWS. The editor reviews 
the historic year 1898 from the international view-point 
and discusses pending national problems; Mr. Henry 
Macfarland, the Washington correspondent, contrib- 
utes a study, based on intimate knowledge, of the 
diplomacy of the war, and Prof. Harry Pratt Judson, 
of the University of Chicago, writes an exhaustive 
paper on ‘* Our Federal Constitution and the Govern- 
ment of Tropical Territories.” Mr. W. T. Stead 
gives an interesting estimate of the young Russian 
Czar; Miss Laura Carroll Dennis describes the career 
and work of the rising American sculptor, George 
Grey Barnard, and a sketch of the late General 
Garcia, the Cuban patriot, is contributed by Mr. 
George Reno. Margherita Arlina Hamm gives a suc- 
cinct account of the Red Cross movement and the 
work of that organization in the late war. 





THE Spanish War Series in THE CENTURY is proving 
a great success, and has very considerably increased 
the circulation of the magazine. In the February 
number General Shafter tells the story of the Santiago 
campaign, and Lieutenant Hobson follows his account 
of the sinking of the ‘* Merrimac” with a narrative of 
his imprisonment in Morro Castle. 


HARPER’S MAGAZINE for February contains «* The 
Spanish-America War,” Part I. The Unsettled 
Question. By Hon. Henry Cabot Lodge; “Lieu- 
tenant-Colonel Forrest at Donelson,” by John 
A. Wyeth, M.D., a chapter of a forthcoming book 
which will throw new light on the career of one of the 
most brilliant and dashing Confederate leaders of 
cavalry ; ‘Ghosts in Jerusalem,” by A. C. Wheeler 
(Nym Crinkle); “A Trekking Tripin South Africa,” 
by A. C. Humbert, illustrated with views of South 
African life and sport ; « Anglo-Saxon Affinities,” by 
Julian Ralph; ‘* The Astronomical Outlook,” by Pro- 
fessor C. A. Young, a study of the future of the science 
as related to mechanical and instrumental improve- 
ments. ‘*Baldy,” a story by Sarah Barnwell 
Elliott; «* The Sick Child,” a sketch of Indian life, 
by Henookmakhewe-kelenaka (Angel de Cora). The 
author, who is a pupil of Mr. Howard Pyle, illustrates 
her own story from drawings made under his tuition. 
“His Nomination,” a story, by Margaret Sutton 
Briscoe; ‘* The United States as a War Power,” a 
chapter of experience, by Professor Albert Bush- 
nell Hart; and ‘*Facing the North Star,” by C. C. 
Abbott. 





WHAT SHALL WE READ? 


The Life of Henry A. Wise, the famous governor 
of Virginia, has been written by his grandson, Barton 
H. Wise of the Richmond Bar, and will be published 
in a few weeks by the Macmillan Company. It cov- 
ers the period of Governor Wise’s service in the 
American Congress from 1833-1844, his career as 
United States Minister to Brazil, from 1844-1847, 
his services in the Virginia Constitutional Conven- 
tion of 1850-51, and in the Virginia Convention of 
1861, which last passed the ordinance of secession, 
his spirited campaign against the Knownothing party 
in 1855, the John Brown raid, and lastly his career 
as a brigadier general in the Confederate army. The 
author has had access to the private papers of Gov- 
ernor Wise, which he has studied with great care, 
and has gathered an immense amount of data bear- 
ing on his life and career, and the history of Virginia 
prior to the war between the States. The book con- 
tains a great number of personal anecdotes concern- 
ing its subject, as well as valuable material hitherto 
unpublished relative to the presentation of abolition 
petitions in Congress, the Graves-Cilley duel, the 
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building of the first ironclad for the United States 
navy, the administration of Mr. Tyler, the suppres- 
sion of the African slave trade in Brazil, the struggle 
of democracy against aristocracy in Virginia, the ma- 
terial, social and political condition of the Virginia 
people from 1830 to 1860, and reminiscences of pub- 
lic men. 

Three Studies in Literature, by Lewis Edwards 
Gates, Assistant Professor of English in Harvard 
University, is the title of a book just published by 
the Macmillan Company. The three essays treat of 
three prose writers of the present century, Francis 
Jeffrey, Cardinal Newman, and Matthew Arnold. 





The essays are supplementary to one another, in so 
far as each considers an important aspect of the ro- 
mantic movement in English literature. 


One of the most notable members of the Massa- 
chusetts Bar was the late Samuel E. Sewall. Honest, 
upright, fearless in the defense of right, and unweary- 
ing in his opposition to injustice in every form, an 
able lawyer anda model citizen, he won not only the 
esteem and admiration of his brother lawyers, but 
also the love and affection of all who knew him. To 
the present generation, the story of his life should be 
an inspiration and an example worthy of imitation. 
We know of no book from which more pleasure and 
profit may be derived than the M/emozr' of this noble 
man recently published by Messrs. Houghton, Mifflin 
& Co. 

Sir Frederick Pollock, Corpus Professor of Jurispru- 
dence in the University of Oxford, will publish shortly 
through the MacMillan Company his Lzfe and Philoso- 
phy of Spinoza. His purpose is, to put before Eng- 
lish and American readers an account fairly complete 
in itself and on a fairly adequate scale, of the life, 
correspondence, and philosophy of Spinoza. He 
aims, in the first instance, at being understood by 
those who have not made a special study of the sub- 
ject; but his hope is that it may also be of some use 
to those who already know Spinoza at first hand, and 
to critical students of philosophy. 

1SAMUEL E. SEWALL. A Memoir by Miss Moore Tiffany. 
Houghton, Mifflin & Co. Boston and New York, 1898. Cloth. 


$1.25. 


‘ 
———— + © <-—______ 


NEW LAW-BOOKS. 
THe Unirep SratTes INTERNAL REVENUE Laws 
now in force. With notes indicating the de- 





rivatory statutes, and references to judicial | 
decisions, regulations, rules and circulars of | 
the Commissioner of Internal Revenue and 
other executive departments relating thereto. | 
With an appendix containing laws of a general | 
nature and miscellaneous provisions applicable 


to the administration of the internal revenue 
laws. By Mark Asx and WILLIAM Asi, of the 
New York bar. Baker, Voorhis & Co., New 
York. 1899. Lawsheep. $5.00 mez. 


This treatise may be truly said to be a very timely 
one, as the enactment of the war revenue law of 
1898 has required added consideration of the subject 
on the part of the legal profession, federal officials 
and business men generally. The work contains very 
full notes of the judicial decisions of the United States 
Supreme Court and the lower Federal courts from the 
earliest times; also, the decisions of the treasury 
department and the Commissioners of Internal Rev- 
enue. The cognate authorities in the state courts 
have also been collated, particularly upon the now 
important subject of the stamp tax on instruments. 
A special feature is the grouping of the conflicting 
authorities in the various jurisdictions upon the 
mooted points of the invalidity of unstamped instru- 
ments, and their admissibility in evidence depending 
upon the forum in which the question has been raised, 
viz., the Federal or the state courts. In addition to 
very full annotations of the judicial decisions, especial 
attention has been given to the regulations issued by 
the Commissioner of Internal Revenue, and the de- 
cisions of this official, as also those of the bureaus 
of the Secretary of the Treasury and the Attorney- 
General. These official rulings, although not con- 
trolling upon the courts, have been repeatedly de- 
clared by the Supreme Court of the United States 
to be entitled to weight in construction, as the con- 
temporaneous and uniform interpretation by execu- 
tive officers charged with the duty of acting under a 
statute, and «*in a case of doubt ought to turn the 
scale.” They are, therefore, of manifest value to all 
examining the subject, particularly to discover the 
exemptions from taxes under the internal revenue 
system, as these cannot be found in the books of 
reports. The decisions of the Commissioner of In- 
ternal Revenue are further valuable in determining 
the possible liability for taxes, fines, penalties or 
forfeitures, as under the law no suit for their recovery 
can be instituted without the sanction of the commis- 
sioner. The authors have done their work thor- 
oughly and exhaustively, and the treatise is in every 
respect all that could be desired. 


THE AMERICAN STATE Reports, Vol. LXIII. 
Containing the cases of general value and au- 
thority decided in the courts of last resort of 
the several States. Selected, reported, and 
annotated by A. C. FREEMAN. Bancroft- 
Whitney Co., San Francisco. 1898. Law 
sheep. $4.00. 


























